
Page 3ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 533 JULY, 2021 533

Dressler v. Riccio

LAWRENCE DRESSLER v. EUGENE RICCIO
(AC 43385)

Moll, Alexander and Suarez, Js.

Syllabus

The plaintiff sought to recover damages from the defendant attorney for,
inter alia, legal malpractice in connection with the defendant’s represen-
tation of the plaintiff in a federal criminal case involving certain fraudu-
lent real estate transactions. The plaintiff entered into a plea agreement
in the federal case. The plaintiff’s three count complaint alleged legal
malpractice, breach of fiduciary duty and a violation of the Connecticut
Unfair Trade Practices Act (CUTPA) (§ 42-110a et seq.). As to the legal
malpractice and breach of fiduciary duty claims, the plaintiff alleged
that he was required to pay an excessive amount in restitution as part
of his sentence in the federal case as a result of the defendant’s deficient
representation of him. As to the CUTPA claim, the plaintiff alleged that
he was compelled to retain the defendant as his criminal defense counsel
in lieu of another attorney as a result of certain statements that the
defendant made to him that were untrue, misleading and deceptive. The
trial court granted a motion to strike filed by the defendant as to the
plaintiff’s CUTPA claim, and a motion for summary judgment filed by
the defendant as to the legal malpractice and breach of fiduciary duty
claims, from which the plaintiff appealed to this court. Held:

1. The trial court properly granted the defendant’s motion to strike the
plaintiff’s CUTPA claim; pursuant to Connecticut case law, representa-
tions made by an attorney to a prospective client regarding the attorney’s
expertise and/or competence do not relate to the entrepreneurial aspects
of the practice of law and therefore are outside of the ambit of CUTPA;
moreover, if the defendant breached the governing standard of care and
the plaintiff suffered harm as a result, then the plaintiff’s remedy would
be to bring an action claiming legal malpractice, not a violation of
CUTPA.

2. The trial court lacked subject matter jurisdiction over the plaintiff’s legal
malpractice and breach of fiduciary duty claims because they were not
ripe for review pursuant to Taylor v. Wallace (184 Conn. App. 43): to
succeed on those claims, the plaintiff would have had to demonstrate
that the defendant’s alleged conduct led to the imposition of an errone-
ous restitution order by the federal sentencing court, which would neces-
sarily have undermined the validity of his sentence, and such a collateral
attack on the plaintiff’s sentence is not permissible because, as long as
a plaintiff’s conviction or sentence remains valid, it cannot be vitiated
indirectly by a tort action commenced against counsel; accordingly, as
to the summary judgment rendered in the defendant’s favor on these
claims, the form of the judgment was improper because a judgment
of dismissal must be rendered when the court lacks subject matter
jurisdiction.
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Procedural History

Action to recover damages for, inter alia, legal mal-
practice, and for other relief, brought to the Super-
ior Court in the judicial district of New Haven, where
the court, Abrams, J., granted the defendant’s motion
to strike; subsequently, the court, Abrams, J., granted
the defendant’s motion for summary judgment and
rendered judgment thereon, from which the plaintiff
appealed to this court. Reversed in part; judgment
directed.

Lawrence Dressler, self-represented, the appellant
(plaintiff).

Michael R. Keller, with whom were Eva M. Kolstad,
and, on the brief, James L. Brawley, for the appellee
(defendant).

Opinion

MOLL, J. The plaintiff, Lawrence Dressler, appeals
from the judgment of the trial court rendered in favor
of the defendant, Eugene Riccio. On appeal, the plaintiff
claims that the court improperly granted the defen-
dant’s (1) motion to strike count three of the plaintiff’s
amended complaint asserting a violation of the Con-
necticut Unfair Trade Practices Act (CUTPA), General
Statutes § 42-110a et seq., and (2) motion for summary
judgment as to counts one and two of the plaintiff’s
amended complaint asserting legal malpractice and
breach of fiduciary duty claims, respectively. We con-
clude that the court properly granted the defendant’s
motion to strike the plaintiff’s CUTPA claim set forth
in count three. As for the summary judgment rendered
in the defendant’s favor on counts one and two, the defen-
dant argues, as an alternative ground for affirmance,
that the court lacked subject matter jurisdiction over
those claims because they are not ripe for review pursu-
ant to Taylor v. Wallace, 184 Conn. App. 43, 47–52, 194
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A.3d 343 (2018). We agree with the defendant’s ripeness
argument; however, rather than affirming the summary
judgment on that alternative ground, we conclude that
the judgment is improper in form because the court’s
lack of subject matter jurisdiction over counts one and
two necessitates a judgment of dismissal with respect to
those counts. Accordingly, we affirm in part and reverse
in part the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. In February, 2013,
in relation to certain fraudulent real estate transactions,
the plaintiff was indicted by a federal grand jury on a
charge of conspiracy to commit bank, mail, and wire
fraud in violation of 18 U.S.C. § 1349 (2006).1 Initially,
Attorney John R. Williams represented the plaintiff as
his criminal defense counsel. Subsequently, the plaintiff
retained the defendant, who filed an appearance on
the plaintiff’s behalf in the federal criminal case on
February 22, 2013, the day of the plaintiff’s arraignment.
In October, 2013, after entering into a plea agreement,
the plaintiff pleaded guilty to the conspiracy charge.
In March, 2014, the plaintiff was sentenced to twenty
months of incarceration followed by three years of
supervised release with special conditions. Addition-
ally, as part of his sentence, the plaintiff was ordered
to pay, inter alia, $403,450.75 as restitution.

On July 14, 2017, the plaintiff commenced the present
action against the defendant. Subsequently, the plaintiff
filed an amended three count complaint (i.e., the opera-
tive complaint). Count one asserted legal malpractice.
Count two asserted breach of fiduciary duty. Both
counts one and two were predicated on allegations that,
inter alia, the plaintiff was required to pay an excessive
amount in restitution as a result of the defendant’s defi-
cient representation in the federal criminal case. Count

1 The plaintiff also was indicted on a charge of making a false statement
to a financial institution in violation of 18 U.S.C. §§ 2 and 1014 (2006). That
charge was subsequently dismissed.
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three asserted a violation of CUTPA and was based on
allegations that the plaintiff was compelled to retain
the defendant as his criminal defense counsel in lieu
of Attorney Williams as a result of certain statements
that the defendant made to him that were untrue, mis-
leading, and deceptive.

On January 16, 2019, the defendant filed a motion to
strike count three, claiming that the plaintiff’s CUTPA
claim was legally insufficient because, inter alia, the
defendant’s alleged conduct did not relate to the entre-
preneurial aspects of the practice of law. On February
5, 2019, the plaintiff filed a memorandum of law in
opposition. On February 19, 2019, the defendant filed
a reply. Thereafter, with leave of the court, the plaintiff
filed a surreply. On May 17, 2019, the court granted the
motion to strike, concluding that the allegations pleaded
by the plaintiff in support of count three did not concern
the entrepreneurial aspects of the practice of law and,
thus, were legally insufficient to state a viable CUTPA
claim.

On April 15, 2019, before the court had stricken the
CUTPA claim, the defendant filed a motion for summary
judgment, accompanied by a supporting memorandum
of law and exhibits, directed to the plaintiff’s amended
complaint in its entirety. The defendant asserted that
(1) pursuant to Taylor v. Wallace, supra, 184 Conn. App.
43, the plaintiff’s claims were not ripe for review, (2)
the applicable statutes of limitations had expired as to
all of the plaintiff’s claims, and (3) the plaintiff could
not establish a prima facie case as to his legal malprac-
tice and breach of fiduciary duty claims because he had
failed to disclose an expert witness. On May 30, 2019,
the plaintiff filed a memorandum of law, accompanied
by exhibits, in opposition to the motion for summary
judgment. On June 14, 2019, the defendant filed a reply.
On September 9, 2019, the court granted the motion for
summary judgment as to the plaintiff’s legal malpractice
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and breach of fiduciary duty claims in counts one and
two, respectively, solely on the basis that they were
statutorily time barred and that no genuine issue of
material fact existed to toll the applicable statute of
limitations. The court did not address the defendant’s
other claims raised in support of his motion for sum-
mary judgment. This appeal followed. Additional facts
and procedural history will be set forth as necessary.

I

The plaintiff first claims that the trial court improp-
erly granted the defendant’s motion to strike count
three of the plaintiff’s amended complaint asserting a
violation of CUTPA.2 We disagree.

‘‘Because a motion to strike challenges the legal suf-
ficiency of a pleading and, consequently, requires no
factual findings by the trial court, our review of the
court’s ruling . . . is plenary. . . . We take the facts
to be those alleged in the complaint that has been
stricken and we construe the complaint in the manner

2 On June 4, 2019, pursuant to Practice Book § 10-44, the defendant filed
a motion for judgment on the stricken CUTPA count. On the basis of the
record before us, it appears that the court never adjudicated the motion for
judgment. It is well established that ‘‘[t]he granting of a motion to strike
. . . ordinarily is not a final judgment . . . .’’ (Internal quotation marks
omitted.) Sempey v. Stamford Hospital, 180 Conn. App. 605, 618, 184 A.3d
761 (2018). Nevertheless, ‘‘[i]n similar circumstances where a count of a
complaint was stricken, but the plaintiff failed to plead over, no judgment
was entered thereon and the remaining counts were disposed of by way of
summary judgment, this court has considered the appeal to have been from
a final judgment.’’ DeCorso v. Calderaro, 118 Conn. App. 617, 624, 985
A.2d 349 (2009), cert. denied, 295 Conn. 919, 991 A.2d 564 (2010); see also
Sieranski v. TJC Esq, A Professional Services Corp., 203 Conn. App. 75,
80–81 n.4, 247 A.3d 201 (2021) (declining defendant’s invitation to reconsider
issue of whether final judgment existed in appeal—filed after rendering of
summary judgment—that challenged granting of motion to strike count of
plaintiff’s original complaint notwithstanding fact that judgment had not
been rendered on stricken count, where this court previously had denied
defendant’s motion to dismiss appeal predicated on same issue). Accord-
ingly, under the circumstances of this case, we conclude that this appeal
is taken from a final judgment.
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most favorable to sustaining its legal sufficiency. . . .
Thus, [i]f facts provable in the complaint would support
a cause of action, the motion to strike must be denied.’’
(Internal quotation marks omitted.) Karagozian v. USV
Optical, Inc., 335 Conn. 426, 433–34, 238 A.3d 716
(2020).

The following additional facts are relevant to our dis-
position of the plaintiff’s claim. In support of his CUTPA
claim, the plaintiff alleged in relevant part as follows.
On or about February 22, 2013, the plaintiff hired the
defendant to defend him in the federal criminal case in
lieu of his prior counsel, Attorney Williams. During a
meeting between the plaintiff and the defendant that
preceded the defendant’s retention as counsel, the
defendant ‘‘aggressively solicited the plaintiff by making
disparaging remarks about [Attorney Williams], in one
or more of the following ways: (a) the defendant told the
plaintiff that [Attorney Williams] was a ‘flame thrower’
because he sued the government frequently and would
thereby harm the plaintiff’s chances of reaching a favor-
able resolution with the federal government; (b) the
defendant told the plaintiff that [Attorney Williams] had
already caused considerable damage to the plaintiff’s
case in that the plaintiff was like a patient on the operat-
ing table with his guts hanging out and it was up to the
defendant to put the plaintiff back together; [and] (c)
the defendant had a close relationship with the federal
government which would work in the plaintiff’s favor,
as opposed to [Attorney Williams], who had a bad rela-
tionship with the federal government.’’ The plaintiff fur-
ther alleged that ‘‘[t]he statements made to the plaintiff
were misleading, untrue and deceptive and meant to
cause the plaintiff considerable distress and force the
plaintiff to hire the defendant to defend him rather than
[Attorney Williams], which the plaintiff ultimately did.’’

In moving to strike the plaintiff’s CUTPA claim, the
defendant argued in relevant part that the claim was



Page 9ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 533 JULY, 2021 539

Dressler v. Riccio

insufficient as a matter of law because the plaintiff had
failed to allege conduct by the defendant that implicated
the entrepreneurial aspects of the practice of law, such
as the defendant’s billing practices or his manner of
soliciting clients. In opposition to the motion to strike,
the plaintiff argued that, in making the alleged state-
ments to the plaintiff, the defendant was soliciting the
plaintiff’s business and, thus, was engaged in entrepre-
neurial activity. The court concluded that the defen-
dant’s alleged conduct did not pertain to the entrepre-
neurial aspects of the practice of law and, accordingly,
granted the defendant’s motion to strike the CUTPA
claim.

On appeal, the plaintiff claims that the court improp-
erly granted the defendant’s motion to strike the CUTPA
claim because the defendant’s alleged statements to the
plaintiff during their meeting constituted solicitation of
business and, therefore, implicated the entrepreneurial
aspects of the practice of law. We are not persuaded.

Pursuant to CUTPA, ‘‘[n]o person shall engage in
unfair methods of competition and unfair or deceptive
acts or practices in the conduct of any trade or com-
merce.’’ General Statutes § 42-110b (a). Our Supreme
Court has stated that, ‘‘in general, CUTPA applies to
the conduct of attorneys. . . . The statute’s regulation
of the conduct of any trade or commerce does not
totally exclude all conduct of the profession of law.
. . . Nevertheless, [our Supreme Court has] declined
to hold that every provision of CUTPA permits regula-
tion of every aspect of the practice of law . . . . [Our
Supreme Court has] stated, instead, that, only the entre-
preneurial aspects of the practice of law are covered by
CUTPA.’’ (Citations omitted; internal quotation marks
omitted.) Suffield Development Associates Ltd. Part-
nership v. National Loan Investors, L.P., 260 Conn.
766, 781, 802 A.2d 44 (2002).
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‘‘[A]lthough all lawyers are subject to CUTPA, most
of the practice of law is not. The entrepreneurial excep-
tion is just that, a specific exception from CUTPA immu-
nity for a well-defined set of activities—advertising and
bill collection, for example. See Haynes v. Yale-New
Haven Hospital, 243 Conn. 17, 34–38, 699 A.2d 964
(1997) (reasoning that practice of law and medicine
may give rise to CUTPA claims only for entrepreneur-
ial aspects, such as solicitation of business and billing,
and not for claims involving issues of competence and
strategy). It is not a catch-all provision intended to
subject any arguably improper attorney conduct to
CUTPA liability.’’ (Internal quotation marks omitted.)
Suffield Development Associates Ltd. Partnership v.
National Loan Investors, L.P., supra, 260 Conn. 782.
‘‘Our CUTPA cases illustrate that the most significant
question in considering a CUTPA claim against an attor-
ney is whether the allegedly improper conduct is part
of the attorney’s professional representation of a client
or is part of the entrepreneurial aspect of practicing
law.’’ Id., 781.

Our research has revealed limited appellate authority
in this state examining the contours of the entrepreneur-
ial exception to CUTPA immunity with respect to con-
duct that constitutes solicitation of business. Neverthe-
less, our resolution of this issue is specially guided by
three of our Supreme Court’s decisions.

First, in Beverly Hills Concepts, Inc. v. Schatz &
Schatz, Ribicoff & Kotkin, 247 Conn. 48, 717 A.2d 724
(1998), the plaintiff asserted various claims, includ-
ing legal malpractice and a violation of CUTPA, against
several attorneys and a law firm. Id., 50. Following a
bench trial, the trial court rendered judgment in the
defendants’ favor, inter alia, on the CUTPA claim. Id.,
50–51. An appeal and a cross appeal were filed with
this court and, thereafter, transferred to our Supreme
Court. Id., 51. As to the CUTPA claim, our Supreme
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Court concluded that, as a matter of law, ‘‘CUTPA [did]
not apply to the facts of th[e] case.’’ Id., 79. Of significant
import, the record in that case supported a finding that
one of the defendant attorneys had represented to the
plaintiff that the defendant law firm ‘‘possessed exper-
tise in the field of franchising, and that the firm was
well qualified to handle the plaintiff’s legal affairs.’’ Id.,
52. By concluding that, as a matter of law, CUTPA was
inapplicable to the facts of that case, it necessarily fol-
lows that our Supreme Court also concluded that an
attorney’s representation to a prospective client dur-
ing the retention process regarding the expertise of the
attorney, and/or the attorney’s law firm, falls outside
of the scope of CUTPA.

Second, in Haynes v. Yale-New Haven Hospital,
supra, 243 Conn. 17, the plaintiff asserted claims of
medical malpractice and a violation of CUTPA against
a hospital. Id., 21. In support of the CUTPA claim, the
plaintiff alleged that, although it was certified as a major
trauma center, the defendant hospital had failed to meet
the applicable standards of care for such a center. Id.
The trial court rendered summary judgment in favor of
the defendant hospital on the medical malpractice and
CUTPA claims. Id., 22. The plaintiff appealed to this
court, and, subsequently, our Supreme Court trans-
ferred the appeal to itself. Id., 19 n.3. As to the CUTPA
claim, our Supreme Court affirmed the summary judg-
ment, stating in relevant part that ‘‘[b]y holding itself
out as a major trauma center . . . [the defendant hos-
pital] was representing to the public that it would meet
the applicable standards of competency for a major
trauma center. We conclude that this representation is
simply what all physicians and health care providers
represent to the public—that they are licensed and
impliedly that they will meet the applicable standards
of care. If they fail to meet the standard of care and
harm results, the remedy is not one based upon CUTPA,
but upon malpractice.’’ Id., 39.
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Third, in Janusauskas v. Fichman, 264 Conn. 796,
826 A.2d 1066 (2003), the plaintiff asserted, inter alia,
claims of medical malpractice and a violation of CUTPA
against the defendant, an ophthalmologist. Id., 799, 801.
The facts in that case reflected that, following surgery
performed by the defendant to correct the plaintiff’s
nearsightedness, the plaintiff experienced various vision
problems notwithstanding that the defendant had (1)
advertised in a brochure that he was ‘‘ ‘one of the coun-
try’s leading doctors in his field’ ’’ and (2) represented
to the plaintiff that he had successfully treated other indi-
viduals with severe nearsightedness and believed that
he could improve the plaintiff’s vision. Id., 799, 810–11.
Following the close of the plaintiff’s case-in-chief, the
defendant moved for a directed verdict on the CUTPA
claim, which the trial court granted. Id., 802. This court
and our Supreme Court affirmed the directed verdict
on the CUTPA claim. Id., 798. With respect to the defen-
dant’s brochure advertisement, citing Haynes, our
Supreme Court concluded that the advertisement ‘‘sim-
ply represent[ed] to the public that the defendant
[would] meet the standard of care applicable to a ‘lead-
ing doctor.’ If the defendant fail[ed] to meet this stan-
dard of care and harm result[ed], the remedy would be
based upon malpractice, and not upon CUTPA.’’ Id.,
810. With respect to the defendant’s representations to
the plaintiff, our Supreme Court stated that ‘‘[t]hese rep-
resentations are of the sort that physicians and other
health care providers may make to their patients within
the course of treatment. They are representations that
a reasonable patient may find material in determining
whether to undergo a contemplated course of therapy
. . . . As with representations regarding the standard
of care, if these representations fail to satisfy the
requirement of informed consent, and harm results, the
remedy would be based upon malpractice, and not upon
CUTPA.’’ Id., 811.
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We construe the three aforementioned cases3 to
instruct that representations made by an attorney to a
prospective client regarding the attorney’s expertise
and/or competence do not relate to the entrepreneurial
aspects of the practice of law. Thus, such representa-
tions are outside of the ambit of CUTPA.

Applying this rationale to the present case, we con-
clude that, as a matter of law, the plaintiff failed to plead
a viable CUTPA claim. In support of the CUTPA claim,
the plaintiff alleged that, during the meeting between
the parties, the defendant stated that (1) in contrast to
Attorney Williams, he had a close relationship with the
federal government, ‘‘which would work in the plain-
tiff’s favor,’’ and (2) notwithstanding the ‘‘considerable
damage’’ caused by Attorney Williams, he was capable
of salvaging the plaintiff’s case.4 The allegations that the
defendant made disparaging remarks about Attorney
Williams cannot be isolated from the allegations that
the defendant made comments highlighting his exper-
tise and/or competence; rather, the former accentuate
the latter. These alleged statements constituted repre-

3 Although Haynes and Janusauskas are medical malpractice cases, we
consider their reasoning regarding CUTPA to be highly instructive in legal
malpractice cases.

4 With regard to the CUTPA claim, the plaintiff also alleged that ‘‘[t]he
defendant refused to release a copy of the plaintiff’s file upon repeated
requests, precluding the plaintiff from fully determining the facts underlying
a cause of action against the defendant. The defendant went so far as to
represent to the Connecticut Grievance Panel that he had an agreement
with the Office of the United States Attorney that forbid him from releasing
the contents of the plaintiff’s entire file, other than the plaintiff’s own closing
files, when no such agreement existed, thus fraudulently concealing the
plaintiff’s cause of action under . . . General Statutes § 52-595.’’ The plain-
tiff made substantively similar allegations in the other two counts of his
amended complaint. We do not construe these allegations as supporting the
merits of the CUTPA claim; rather, the ostensible purpose of these allega-
tions was to avoid the running of the statute of limitations contained in
CUTPA. Even assuming that these allegations were pleaded to support the
merits of the CUTPA claim, we conclude that an attorney’s refusal to release
a current or former client’s file does not constitute entrepreneurial activity
and, thereby, falls outside of the scope of CUTPA.
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sentations by the defendant to the plaintiff that he was
competent to handle the plaintiff’s criminal matter. If
the defendant breached the governing standard of care
and the plaintiff suffered harm as a result, then the
plaintiff’s remedy would be to bring an action claiming
legal malpractice,5 not a violation of CUTPA.

In sum, we conclude that the court properly granted
the defendant’s motion to strike count three of the
plaintiff’s amended complaint asserting a violation of
CUTPA.6

II

The plaintiff next claims that the trial court improp-
erly granted the defendant’s motion for summary judg-
ment as to counts one and two asserting legal malprac-
tice and breach of fiduciary duty, respectively, on the
ground that they were time barred. The defendant argues,
as an alternative ground for affirmance, that the court
lacked subject matter jurisdiction over those tort claims
because they are not ripe for review pursuant to Taylor
v. Wallace, supra, 184 Conn. App. 43. We agree with the
defendant’s ripeness argument.7

5 We note that, although count one of the plaintiff’s amended complaint
asserted legal malpractice, the allegations concerning the defendant’s state-
ments to the plaintiff during the meeting between the parties were not
pleaded in support of that count.

6 As an alternative ground for affirmance, the defendant argues that the
plaintiff’s CUTPA claim was time barred. Because we conclude that the
court properly struck the CUTPA claim on the ground that it was legally
insufficient, we do not address further this alternative ground for affirmance.

7 The defendant also argues that the summary judgment rendered in his
favor can be affirmed on the basis that the court correctly concluded that
the limitation period had expired as to the plaintiff’s tort claims. Additionally,
as an alternative ground for affirmance, the defendant argues that the plain-
tiff could not prevail on the tort claims because he failed to disclose an
expert witness. Our conclusion that the trial court lacked subject matter
jurisdiction over the tort claims is dispositive of the portion of the plaintiff’s
appeal challenging the summary judgment rendered in the defendant’s favor,
and, thus, we need not address the defendant’s additional arguments.
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As a preliminary matter, we note that, ‘‘[o]rdinarily,
we would consider the defendant’s alternat[ive] grounds
for affirmance only after finding merit in at least one
of the claims raised on appeal. [O]nce the question of
lack of jurisdiction of a court is raised, [however, it]
must be disposed of no matter in what form it is pre-
sented . . . and the court must fully resolve it before
proceeding further with the case.’’ (Internal quotation
marks omitted.) Dow & Condon, Inc. v. Brookfield
Development Corp., 266 Conn. 572, 578–79, 833 A.2d
908 (2003); see also Taylor v. Wallace, supra, 184 Conn.
App. 47 (‘‘Subject matter jurisdiction [implicates] the
authority of the court to adjudicate the type of contro-
versy presented by the action before it. . . . [A] court
lacks discretion to consider the merits of a case over
which it is without jurisdiction . . . . The objection of
want of jurisdiction may be made at any time . . .
[a]nd the court or tribunal may act on its own motion,
and should do so when the lack of jurisdiction is called
to its attention. . . . The requirement of subject mat-
ter jurisdiction cannot be waived by any party and can
be raised at any stage in the proceedings.’’ (Internal
quotation marks omitted.)). Thus, as a threshold issue,
we must consider the defendant’s argument that the
court lacked subject matter jurisdiction to entertain
the plaintiff’s tort claims because they are not ripe for
review.8 See Dow & Condon, Inc. v. Brookfield Develop-
ment Corp., supra, 579 (considering, ‘‘as a threshold

8 Although the defendant raised the ripeness argument in his motion for
summary judgment, the trial court did not address it in its decision granting
the motion. ‘‘Our Supreme Court has stated that [o]nly in [the] most excep-
tional circumstances can and will this court consider a claim, constitutional
or otherwise, that has not been raised and decided in the trial court. . . .
This rule applies equally to alternat[ive] grounds for affirmance. . . . One
such exceptional circumstance is a claim that implicates the trial court’s
subject matter jurisdiction, which may be raised at any time and, thus, is
not subject to our rules of preservation.’’ (Citation omitted; emphasis in
original; internal quotation marks omitted.) Board of Education v. Bridge-
port, 191 Conn. App. 360, 378–79 n.8, 214 A.3d 898 (2019). ‘‘[R]ipeness
implicates the court’s subject matter jurisdiction’’; id., 379 n.8; and, therefore,
it is proper for us to consider the ripeness issue presented by the defendant.
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issue,’’ defendant’s claimed alternative ground for
affirmance that plaintiff lacked standing, and, therefore,
trial court lacked subject matter jurisdiction).

‘‘[J]usticiability comprises several related doctrines
. . . [including ripeness]. . . . A case that is nonjusti-
ciable must be dismissed for lack of subject matter
jurisdiction. . . . [B]ecause an issue regarding justicia-
bility raises a question of law, our appellate review [of
the ripeness of a claim] is plenary. . . . [T]he rationale
behind the ripeness requirement is to prevent the
courts, through avoidance of premature adjudication,
from entangling themselves in abstract disagreements
. . . . Accordingly, in determining whether a case is
ripe, a trial court must be satisfied that the case before
[it] does not present a hypothetical injury or a claim
contingent [on] some event that has not and indeed may
never transpire.’’ (Internal quotation marks omitted.)
Taylor v. Wallace, supra, 184 Conn. App. 47–48.

Counts one and two of the plaintiff’s amended com-
plaint asserted legal malpractice and breach of fiduciary
duty, respectively. As to legal malpractice, ‘‘[i]n general,
the plaintiff . . . must establish: (1) the existence of an
attorney-client relationship; (2) the attorney’s wrongful
act or omission; (3) causation; and (4) damages. . . .
[T]he plaintiff typically proves that the defendant attor-
ney’s professional negligence caused injury to the plain-
tiff by presenting evidence of what would have hap-
pened in the underlying action had the defendant not
been negligent.’’ (Internal quotation marks omitted.)
Id., 48. As to breach of fiduciary duty, the plaintiff must
establish: ‘‘[1] [t]hat a fiduciary relationship existed
which gave rise to . . . a duty of loyalty . . . an obli-
gation . . . to act in the best interests of the plaintiff,
and . . . an obligation . . . to act in good faith in any
matter relating to the plaintiff; [2] [t]hat the defendant
advanced his or her own interests to the detriment of
the plaintiff; [3] [t]hat the plaintiff sustained damages;
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[and] [4] [t]hat the damages were proximately caused
by the fiduciary’s breach of his or her fiduciary duty.’’
(Internal quotation marks omitted.) Chioffi v. Martin,
181 Conn. App. 111, 138, 186 A.3d 15 (2018).

The defendant’s ripeness argument is premised on
this court’s holding in Taylor v. Wallace, supra, 184 Conn.
App. 47–52. In Taylor, the plaintiff brought a legal mal-
practice action against the defendant, who was the
plaintiff’s appointed counsel in a prior habeas action,
alleging that the defendant had provided him with defi-
cient representation. Id., 45–46. Additionally, the plain-
tiff alleged that the defendant had defrauded the state.
Id., 46. At the time that he had filed the legal malpractice
action, the plaintiff was serving a twenty-five year term
of incarceration stemming from a murder conviction.
Id., 45, 48. The conviction remained intact notwithstand-
ing that the plaintiff had filed numerous petitions seek-
ing postconviction relief, including a habeas petition
that was still pending at the time of the legal malpractice
action. Id., 45, 48–49. The defendant moved to dismiss
the plaintiff’s complaint, asserting that the legal mal-
practice claim was barred by statutory immunity and
that the plaintiff lacked standing to pursue his claim of
fraud. Id., 46. The trial court agreed with the defendant
on both grounds and dismissed the complaint. Id.

The plaintiff appealed from the judgment of dis-
missal. Id. For the first time on appeal, the defendant
argued that the trial court lacked subject matter juris-
diction over the plaintiff’s legal malpractice claim
because it was not ripe for review. Id., 47. More particu-
larly, ‘‘[r]elying to a degree on Heck v. Humphrey, [512
U.S. 477, 486–87, 114 S. Ct. 2364, 129 L. Ed. 2d 383
(1994)], the defendant suggest[ed] that th[e] case [was]
not ripe for adjudication because (1) a habeas corpus
action [was] pending, and sound policy considerations
militate[d] against the possibility of inconsistent resolu-
tions arising out of the same transaction; (2) the injury
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resulting from [the] alleged professional negligence in
[that] instance [was] incarceration, and, as the plaintiff
remain[ed] validly incarcerated in any event, any con-
sideration of damages would invoke a hypothetical
inquiry; and (3) the holding of [Heck] should be adopted
by this court.’’ (Footnote omitted.) Taylor v. Wallace,
supra, 184 Conn. App. 49.

This court proceeded to examine Heck, in which ‘‘a
prisoner brought an action pursuant to 42 U.S.C. § 1983
alleging that unlawful procedures had led to his arrest,
that exculpatory evidence had knowingly been destroyed,
and that unlawful identification procedures had been
used at this trial. Heck v. Humphrey, supra, 512 U.S.
478–79. He claimed monetary relief and did not seek
release from custody. Id., 479. His conviction had been
affirmed and a federal habeas petition had been denied.
Id. The United States Court of Appeals for the Seventh
Circuit had affirmed the District Court’s dismissal of
the plaintiff’s action, reasoning that, ‘[i]f, regardless of
the relief sought, the plaintiff [in a federal civil rights
action] is challenging the legality of his conviction, so
that if he won his case the state would be obliged to
release him even if he hadn’t sought that relief, the suit
is classified as an application for habeas corpus and
the plaintiff must exhaust his state remedies, on pain
of dismissal if he fails to do so.’ . . . Id., 479–80.

‘‘The United States Supreme Court affirmed, although
on slightly different reasoning. Id., 490. It began its anal-
ysis with a discussion of the common law of torts, and
analogized the circumstance of the case before it to
malicious prosecution: an element of the cause of action
under the common law is a favorable outcome of the
underlying criminal case against the plaintiff. Id., 484.
The element was required in order to avoid inconsistent
resolutions and collateral attacks on convictions. Id.,
484–85.
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‘‘The court concluded ‘that, in order to recover dam-
ages for allegedly unconstitutional conviction or impris-
onment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence
invalid, a § 1983 plaintiff must prove that the convic-
tion or sentence has been reversed on direct appeal,
expunged by executive order, declared invalid by a state
tribunal . . . or called into question by a federal court’s
issuance of a writ of habeas corpus . . . . A claim for
damages bearing that relationship to a conviction or
sentence that has not been so invalidated is not cogniza-
ble under § 1983. Thus, when a state prisoner seeks
damages in a § 1983 suit, the [trial] court must consider
whether a judgment in favor of the plaintiff would nec-
essarily imply the invalidity of this conviction or sen-
tence; if it would, the complaint must be dismissed
unless the plaintiff can demonstrate that the conviction
or sentence has already been invalidated.’ . . . Id.,
486–87. The court noted that the injury of being con-
victed and imprisoned is not compensable under § 1983
unless the conviction has been overturned. Id., 487 n.7.’’
(Emphasis in original.) Taylor v. Wallace, supra, 184
Conn. App. 49–51.

This court then stated that it ‘‘agree[d] with the policy
enunciated in Heck: [I]f success in a tort action would
necessarily imply the invalidity of a conviction, the
action is to be dismissed unless the underlying convic-
tion has been invalidated. . . . The rationale in Heck
is similar to other limitations in our tort law. Malicious
prosecution, of course, requires as an element a favor-
able outcome of the underlying prosecution. . . . A
tort case is not ripe for adjudication if resolution of an
unresolved underlying case is necessary for reliable
adjudication. . . . Principles of issue preclusion bar
collateral attack on a judgment.’’ (Citations omitted.)
Id., 51. This court also cited favorably to Tierinni v.
Coffin, Superior Court, judicial district of Tolland,
Docket No. CV-14-5005868-S (May 21, 2015) (60 Conn.
L. Rptr. 450), a Superior Court decision that ‘‘reasoned
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that an incarcerated prisoner’s complaint alleging legal
malpractice should be dismissed. The court observed
that the extant claim of ineffective assistance of counsel
in a habeas action and his claim of legal malpractice
in the case sub judice arose from the same set of facts;
the tort claim, then, was not ripe for adjudication. Id.,
453. The court reasoned that if it were ‘to adjudicate the
plaintiff’s claim during the pendency of the plaintiff’s
habeas petition, there is a risk that [the] court could
determine the defendant’s performance was insufficient
while the habeas court determines it was sufficient, or
vice versa.’ Id. Further, ‘[b]ecause an invalidation of
the underlying criminal matter through the plaintiff’s
pending [habeas] petition is a necessary precursor to
this legal malpractice claim . . . the plaintiff’s legal
malpractice claim has not yet accrued . . . .’ Id.’’ Tay-
lor v. Wallace, supra, 184 Conn. App. 51–52.

This court ultimately agreed with the defendant’s
ripeness argument, stating that ‘‘the plaintiff has been
convicted and that conviction has withstood a number
of attacks. For so long as the conviction stands, an
action collaterally attacking the conviction may not be
maintained.’’ (Footnote omitted.) Id., 52. In reaching its
decision, this court rejected the plaintiff’s argument
that he was ‘‘not attacking the conviction, but [was]
merely seeking monetary damages,’’ observing that
‘‘[o]ne difficulty with his position is that the injury, a
necessary element in a tort action, is the conviction.
To prove his malpractice action, he presumably would
have to prove that he would not have sustained the
injury had professional negligence not occurred. Thus,
a successful result in this case would necessarily imply
that the conviction was improper. Inconsistency of
judgments is avoided by the requirement that the con-
viction first be vacated.’’ Id., 52 n.5; see also id., 49 n.4
(‘‘[w]e do not see any reasonable scenario of recovery
. . . that does not necessarily undermine the validity
of the conviction’’).
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In the present case, relying on Taylor, the defendant
argues that the plaintiff’s legal malpractice and breach
of fiduciary duty claims are not ripe for adjudication
because (1) the injury complained of by the plaintiff is
his conviction, (2) the plaintiff’s conviction remains
undisturbed, and (3) a successful result on the plaintiff’s
tort claims would necessarily undermine the validity of
his conviction. We agree with the defendant’s ripeness
argument, with one caveat. The plaintiff’s alleged injury
with respect to his tort claims is not his conviction, but
rather his sentence—more specifically, the restitution
component of his sentence.9 Although the purported
injury at issue in Taylor was a conviction, we perceive
no basis not to extend the reasoning in Taylor to cases
in which the injury complained of by a plaintiff is his
or her sentence. See Heck v. Humphrey, supra, 512 U.S.
487 (noting that ‘‘when a state prisoner seeks damages
in a § 1983 suit, the [D]istrict [C]ourt must consider
whether a judgment in favor of the plaintiff would nec-
essarily imply the invalidity of his conviction or sen-
tence’’ (emphasis added)); see also Kraklio v. Sim-
mons, 909 N.W.2d 427, 439 (Iowa 2018) (holding that
‘‘a criminal defendant suing his defense lawyer over a
sentencing error must obtain postjudgment relief on
the sentencing issue, but need not prove relief from the
underlying conviction’’); Garcia v. Ball, 303 Kan. 560,
573, 363 P.3d 399 (2015) (concluding that, to pursue
legal malpractice claim related to illegal sentence, plain-
tiff had to ‘‘obtain [postsentencing] relief from the
unlawful sentence’’); Johnson v. Babcock, 206 Or. App.
217, 224, 136 P.3d 77 (stating that when ‘‘[a] plaintiff
alleges that he received a legally impermissible sen-
tence, not merely a ‘bad deal,’ that he served more of
the sentence than was legally permissible, and that he
obtained [postjudgment] relief from the sentence, we
conclude that [such a] plaintiff properly alleged [the]

9 ‘‘Without doubt, a restitution order is part of [a] sentence . . . .’’ United
States v. Oladimeji, 463 F.3d 152, 156 (2d Cir. 2006).
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harm [element of a legal malpractice claim]’’ (emphasis
added)), review denied, 341 Or. 450, 143 P.3d 773 (2006).

Applying the rationale of Taylor to the present case,
we conclude that the plaintiff’s tort claims, as set forth
in counts one and two, are not ripe for adjudication. To
succeed on these claims, the plaintiff would have to
demonstrate that the defendant’s alleged conduct led
to the imposition of an erroneous restitution order by
the federal sentencing court, which would necessarily
undermine the validity of his sentence. Such a collateral
attack on the plaintiff’s sentence is not permissible. In
short, as long as the plaintiff’s sentence stands, his tort
claims are not ripe for review.

The plaintiff argues that Taylor is inapplicable to the
facts of this case because the plaintiff in Taylor was
able to pursue postconviction relief whereas in the pres-
ent case the plaintiff cannot challenge the restitution
component of his sentence because he is precluded
from filing a motion pursuant to 28 U.S.C. § 2255 (2018).10

See United States v. Rutigliano, 887 F.3d 98, 105–107
(2d Cir. 2018) (restitution orders cannot be challenged
by motion filed under 28 U.S.C. § 2255, other than in
‘‘ ‘rare’ ’’ circumstances when restitution orders equate
to custodial punishment). We are not persuaded. The
crux of Taylor is that, so long as a plaintiff’s conviction
or sentence remains valid, it cannot be vitiated indi-
rectly by a tort action commenced against counsel.11

Whether the plaintiff was or is able to attack the restitu-
10 Title 28 of the United States Code, § 2255, provides in relevant part:

‘‘(a) A prisoner in custody under sentence of a court established by Act of
Congress claiming the right to be released upon the ground that the sentence
was imposed in violation of the Constitution or laws of the United States,
or that the court was without jurisdiction to impose such sentence, or that
the sentence was in excess of the maximum authorized by law, or is other-
wise subject to collateral attack, may move the court which imposed the
sentence to vacate, set aside or correct the sentence. . . .’’

11 We note at this juncture that we do not consider whether the rationale
of Taylor extends beyond tort claims. That is, the ripeness analysis contained
herein is not applicable to the plaintiff’s CUTPA claim, which we addressed
in part I of this opinion, because, as opposed to his legal malpractice and
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tion order in another proceeding is of no moment.12

In addition, although Taylor highlights the specter of
multiple courts issuing conflicting decisions over the
same subject matter, we construe that to be an added
reason why a tort action against counsel predicated on
an allegedly improper conviction or sentence cannot
be pursued while the conviction or sentence is intact.
The central point remains that a valid conviction or
sentence cannot be undone collaterally by a tort action
brought by a plaintiff against his or her counsel. See
Heck v. Humphrey, supra, 512 U.S. 486 (noting ‘‘hoary

breach of fiduciary claims, the plaintiff failed to support his CUTPA claim
with allegations that the defendant engaged in conduct that caused the
plaintiff harm in the form of an erroneous restitution order. In other words,
on the basis of the allegations underlying the CUTPA claim, recovery under
the CUTPA claim would not necessarily undermine the validity of the plain-
tiff’s sentence. Cf. Taylor v. Wallace, supra, 184 Conn. App. 49 n.4 (‘‘[w]e do
not see any reasonable scenario of recovery . . . that does not necessarily
undermine the validity of the conviction’’). Additionally, we observe that
Taylor expressly addressed tort actions in its ripeness analysis. See id., 51
(‘‘if success in a tort action would necessarily imply the invalidity of a
conviction, the action is to be dismissed unless the underlying conviction
has been invalidated’’ (emphasis added)). We express no opinion as to
whether, under different circumstances, the rationale of Taylor would
extend to a CUTPA claim.

12 Although the plaintiff contends that a motion under 28 U.S.C. § 2255 is
unavailable to him, we do not interpret his argument to be that there are
no possible avenues to contest the restitution order. See, e.g., United States
v. Rutigliano, supra, 887 F.3d 108–109 (leaving open question of whether
writ of error coram nobis can be used to challenge restitution component
of sentence and concluding that, even if coram nobis relief was available
to defendant, she had failed to demonstrate entitlement to such relief).
Indeed, in his amended complaint, the plaintiff alleged that the restitution
order could not ‘‘be reopened except under extraordinary circumstances.’’
(Emphasis added.)

We also observe that the plea agreement entered into by the plaintiff
included a waiver term providing in relevant part that ‘‘[t]he [plaintiff]
acknowledges that under certain circumstances he is entitled to challenge
his conviction and sentence. The [plaintiff] agrees not to appeal or collater-
ally attack in any proceeding . . . the conviction or sentence imposed . . .
if that sentence does not exceed [certain thresholds, including a $1.6 million
order of restitution]. . . . Furthermore, the [plaintiff and the United States
Attorney’s Office for the District of Connecticut] agree that any challenge
to the [plaintiff’s] sentence that is not foreclosed by this provision will be
limited to that portion of the sentencing calculation that is inconsistent with
(or not addressed by) this waiver.’’ The plaintiff makes no reference to this
waiver provision in addressing on appeal the defendant’s ripeness argument.
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principle that civil tort actions are not appropriate vehi-
cles for challenging the validity of outstanding criminal
judgments’’).

As a final matter, our conclusion that the plaintiff’s
tort claims are not ripe for review means that the trial
court lacked subject matter jurisdiction to entertain
them. A court must dismiss claims over which it lacks
subject matter jurisdiction. See Gershon v. Back, 201
Conn. App. 225, 244, 242 A.3d 481 (2020) (‘‘[w]henever
a court finds that it has no jurisdiction, it must dismiss
the case’’ (internal quotation marks omitted)). Accord-
ingly, as to the summary judgment rendered in the
defendant’s favor on the plaintiff’s tort claims, we con-
clude that the form of the judgment is improper because
a judgment of dismissal must be rendered with respect
to those claims.

The form of the judgment with respect to the sum-
mary judgment rendered in the defendant’s favor on
counts one and two of the plaintiff’s amended complaint
is improper, the judgment is reversed as to counts one
and two, and the case is remanded with direction to
render judgment dismissing those counts; the judgment
is affirmed in all other respects.

In this opinion the other judges concurred.

MICHAEL DEVINE, ADMINISTRATOR (ESTATE
OF TIMOTHY DEVINE) v. LOUIS

FUSARO, JR., ET AL.*
(AC 42164)

Prescott, Cradle and DiPentima, Js.

Syllabus

The plaintiff administrator of the estate of the decedent, D, sought to recover
damages from the defendants, four police officers who were members
of a tactical unit of the state police, for the wrongful death of D following
his suicide after a standoff with law enforcement on certain public

* This opinion supersedes the opinion of this court in Devine v. Fusaro,
197 Conn. App. 872, 232 A.3d 1178 (2020).
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property in Groton. The plaintiff’s complaint alleged that, in response
to a Groton police captain’s request for the assistance of the tactical
unit, the defendants arrived at the scene of the standoff and, after several
hours of unsuccessful negotiations with D, who was suicidal and armed
with a handgun, they used less than lethal ammunition on him. D then
shot himself in the head and died as a result of the gunshot. The trial
court granted the defendants’ motion to dismiss on the ground that the
action was barred by the doctrine of sovereign immunity. In reaching
its decision, the court determined that the wrongful death action, as
alleged in the complaint, satisfied the four criteria of the test set forth
in Spring v. Constantino (168 Conn. 563), and, therefore, it was brought
against the defendants in their official, rather than their individual,
capacities. On the plaintiff’s appeal to this court, this court affirmed the
trial court’s judgment. This court thereafter granted the plaintiff’s motion
for reconsideration to address his claim that the panel misapplied the
Spring test by giving too little weight to his express assertion in the
complaint that he had elected to sue the defendants in their individual
capacities. On reconsideration, held that the trial court improperly
granted the defendants’ motion to dismiss the plaintiff’s action on the
ground of sovereign immunity: the plaintiff unequivocally elected to sue
the defendants in their individual capacities, as the operative complaint
stated that the defendants were sued in their individual capacities and
three of the four defendants were served with process at their usual
place of abode, which was required to sue the defendants as individuals,
rather than through the Office of the Attorney General, which would
indicate that the defendants had been sued in their official capacities;
moreover, in concluding that the state was the real party in interest,
the court failed to give proper deference to the express allegation in the
complaint that the plaintiff was suing the defendants in their individual
capacities and improperly concluded that, because the challenged con-
duct occurred while the defendants were acting in their official capaci-
ties, the plaintiff was suing them in their official, rather than their
individual, capacities.

Argued November 17, 2020—officially released July 6, 2021

Procedural History

Action to recover damages for the wrongful death of
the plaintiff’s decedent as a result of the defendants’
alleged recklessness and gross negligence, brought to
the Superior Court in the judicial district of New Lon-
don, where the court, Knox, J., granted the defendants’
motion to dismiss and rendered judgment thereon, from
which the plaintiff appealed to this court, DiPentima,
C. J., and Keller and Norcott, Js., which affirmed the
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trial court’s judgment; thereafter, this court granted the
plaintiff’s motion for reconsideration. Reversed; further
proceedings.

Trent A. LaLima, with whom, on the brief, was
Hubert J. Santos, for the appellant (plaintiff).

Clare E. Kindall, solicitor general, with whom were
Matthew B. Beizer, assistant attorney general, and, on
the brief, William Tong, attorney general, and Stephen
R. Finucane, assistant attorney general, for the appel-
lees (defendants).

Opinion

PRESCOTT, J. This appeal requires us to determine
whether the plaintiff in this wrongful death action seek-
ing to recover money damages has sued four state police
officers in their individual capacities or, conversely,
whether the action is barred by sovereign immunity
because the plaintiff has sued those officers only in
their official capacities. We conclude that the plaintiff’s
complaint, properly construed, alleges a claim for money
damages against the officers in their individual capaci-
ties.

The plaintiff, Michael Devine, as the administrator of
the estate of the decedent, Timothy Devine (Devine),
appeals from the judgment of the trial court dismissing
on sovereign immunity grounds his wrongful death
action against the defendant police officers, Louis
Fusaro, Jr., Steven Reif, Michael Avery, and Kevin
Cook.1 On June 9, 2020, a panel of this court initially

1 Prior to filing the underlying action, the plaintiff brought a federal civil
rights action in federal court against the same officers in which he also
raised his state law claims. See Estate of Devine v. Fusaro, Docket No. 3:14-
cv-01019 (JAM), 2016 WL 183472 (D. Conn. January 14, 2016). On January
14, 2016, the District Court granted the defendants’ motion for summary
judgment on the federal claims on the basis of qualified immunity. Id., *1.
The District Court also declined to exercise supplemental jurisdiction over
the remaining state law claims and dismissed them without prejudice. Id.,
*9. On January 23, 2017, the United States Court of Appeals for the Second
Circuit affirmed the District Court’s judgment. See Estate of Devine v.
Fusaro, 676 Fed. Appx. 61, 64–65 (2d Cir. 2017).
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affirmed the judgment of the trial court. Devine v.
Fusaro, 197 Conn. App. 872, 232 A.3d 1178 (2020). The
panel agreed with the trial court that the action was
barred by sovereign immunity because, after applying
the test set forth in Spring v. Constantino, 168 Conn.
563, 568, 362 A.2d 871 (1975) (Spring test), the com-
plaint should be construed as an action brought against
the defendants in their official capacities only and, thus,
against the state itself. Devine v. Fusaro, supra, 883.
The plaintiff subsequently filed a motion for reconsider-
ation en banc, in which he asserted, among other things,
that the panel misapplied the Spring test by giving far
too little weight to his express assertion in the com-
plaint that he had elected to sue the defendants in their
individual capacities.

The motion for reconsideration was granted by the
panel, which rendered action on the motion by the full
court unnecessary.2 Upon reconsideration, we now con-
clude, for the reasons that follow, that the trial court
improperly dismissed the action on the ground that it
was barred by sovereign immunity. Accordingly, we
reverse the judgment of the trial court and remand for
further proceedings.

The following facts and procedural history are rele-
vant to the plaintiff’s claim. On November 28, 2017,

Additionally, in July, 2013, the plaintiff filed a notice of claim with the
state Office of the Claims Commissioner, in which he sought a waiver of
the state’s sovereign immunity to allow him to bring an action against the
state for negligence. The plaintiff, however, in response to a motion to
dismiss filed by the state, withdrew the notice of claim in December, 2014.
The present action followed.

2 Due to the unavailability of some members of the original panel, reargu-
ment was heard by the present panel with no objection by the parties. In
addition to granting reconsideration, this court ordered the parties sua
sponte to file supplemental briefs addressing whether ‘‘[f]or the purposes
of deciding a motion to dismiss, does the test in Spring v. Constantino,
[supra, 168 Conn. 563], for assessing whether a state employee has been
sued in his individual or official capacity apply in light of Martin v. Brady,
261 Conn. 372, [802 A.2d 814] (2002).’’
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the plaintiff commenced the underlying wrongful death
action.3 The plaintiff filed the operative amended com-
plaint on January 12, 2018. That complaint contains a
single count directed against all of the defendants. In his
complaint, the plaintiff alleged the following relevant
facts: On the evening of July 23, 2012, Devine contacted
the Groton Police Department to inform the police that
he was contemplating suicide.4 Thereafter, Devine went
to the University of Connecticut’s Avery Point campus
in Groton armed with a handgun. Groton police officers
located Devine between 10 and 11 p.m. near the water.

3 With respect to Fusaro, Reif, and Avery, the marshal’s return to court
indicates that service of process was made by abode service. Service on
Cook was made in hand to a state trooper at the Connecticut State Police
Headquarters in Middletown, who, according to the return, was authorized
to accept legal service for Cook. ‘‘Pursuant to [General Statutes] § 52-57
(a), a defendant in any civil action must be served in hand or at his usual
place of abode. This requirement includes civil suits brought against state
defendants who are sued in their individual capacities. . . . [By way of
example], a plaintiff who serves a state defendant pursuant to [General
Statutes] § 52-64 (a) by leaving a copy of the process at the Office of the
Attorney General has properly served the defendant only in his or her official
capacity and has failed to properly serve the defendant in his or her individual
capacity.’’ (Internal quotation marks omitted.) Jan G. v. Semple, 202 Conn.
App. 202, 220, 244 A.3d 644, cert. denied, 336 Conn. 937, 249 A.3d 38 (2021).
Although only three of the four defendants appear to have been served ‘‘at
his usual place of abode,’’ any claim that the court lacked personal jurisdic-
tion over the defendants in their individual capacities on the basis of
improper service of process or otherwise has been waived by the defendants
as a result of their failure timely to file a motion to dismiss on that basis with
the trial court. See Practice Book §§ 10-30 and 10-32; Pitchell v. Hartford,
247 Conn. 422, 433, 722 A.2d 797 (1999).

4 In its decision in the federal court action brought pursuant to 42 U.S.C.
§ 1983, the District Court indicated that the record before it established that
a detective from the Groton Police Department had contacted Devine earlier
that day and ‘‘told him that she wished to discuss allegations of serious and
scandalous criminal misconduct that had been made against Devine. At first,
Devine agreed to come [to the police department] but [soon after] called
[the detective] back to say that he would not meet with [her]. He told the
detective that he had his [handgun] on his lap and was pulling the hammer
back and that ‘if a single person walks up on me, I will put a round through
my head.’ ’’ Estate of Devine v. Fusaro, Docket No. 3:14-cv-01019 (JAM),
2016 WL 183472, *1 (D. Conn. January 14, 2016); see also footnote 1 of
this opinion.
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Members of the Groton Police Department attempted
to negotiate with Devine. Negotiations were unsuccess-
ful, and a Groton Police Department captain requested
assistance from the state police tactical unit (tactical
unit). ‘‘At approximately 11:45 p.m., the [tactical unit]
including the defendants, arrived at the scene.’’ Law
enforcement officials continued to negotiate with Devine
for several hours, without success.

‘‘At 3:31 a.m. on July 24, 2012, [Fusaro] commanded
members of the tactical [unit] to begin using [less than
lethal] ammunition on Devine.’’ Avery and Cook com-
plied with Fusaro’s orders and struck Devine with less
than lethal ammunition. Rief subsequently ordered the
tactical unit to fire less than lethal ammunition at Devine
again. Avery and Cook complied with Rief’s orders and
struck Devine a second time. After the second round
of less than lethal ammunition, Devine raised the hand-
gun to his head and said to Rief, ‘‘Don’t make me do
this.’’ Devine then lowered the handgun to his chest.
Rief instructed the tactical unit to fire a third round of
less than lethal ammunition at Devine. Devine was
struck by less than lethal ammunition again. Devine
then raised the handgun to his head and shot himself
in the temple. Devine died as a result of the self-inflicted
gunshot.

The plaintiff alleged in the complaint that ‘‘[t]he
actions or omissions of the [d]efendants . . . were
committed intentionally, and/or with reckless indiffer-
ence to Devine’s safety and health and/or with gross
negligence . . . .’’5 The plaintiff further alleged that
‘‘[t]he intentional, reckless and grossly negligent actions

5 The plaintiff alleged that the acts or omissions of the defendant that
supported his claim of ‘‘wrongful death due to recklessness or gross negli-
gence’’ consisted of but were not limited to (1) ‘‘[u]nnecessarily exacerbating
tensions in the confrontation,’’ (2) ‘‘[f]ailing to appropriately respond to
an individual in a mental illness crisis,’’ (3) ‘‘[u]nreasonably, excessively
assaulting Devine with less-lethal ammunition,’’ (4) ‘‘[c]ontinuing to exacer-
bate tensions and assault Devine, increasing the chances for violence,’’ and
(5) ‘‘fail[ing] to stand down after responding to the scene.’’
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or omissions of the [d]efendants proximately caused’’
Devine’s death and caused damages to the plaintiff.
Finally, the plaintiff alleged that ‘‘[t]he defendants are
not entitled to qualified immunity for their actions.’’

On February 13, 2018, the defendants filed a motion
to dismiss and accompanying memorandum of law,
claiming that the trial court lacked subject matter juris-
diction over the plaintiff’s action because it was barred
by the doctrine of sovereign immunity or, alternatively,
that the defendants were statutorily immune from suit
pursuant to General Statutes § 4-165.6 On March 15, 2018,
the plaintiff filed a memorandum of law opposing the
defendants’ motion to dismiss. The plaintiff also filed
additional pleadings including a request for leave to
amend the complaint to remove or amend certain lan-
guage in the operative complaint.7 The defendants
objected to the plaintiff’s attempts to amend or alterthe
operative complaint, arguing that, because the motion
to dismiss challenged the court’s subject matter juris-
diction, the court was not permitted to entertain any
amendments prior to an adjudication of the motion to
dismiss. The court sustained the defendants’ objections
in its decision on the motion to dismiss.

6 General Statutes § 4-165 (a) provides: ‘‘No state officer or employee shall
be personally liable for damage or injury, not wanton, reckless or malicious,
caused in the discharge of his duties or within the scope of his or her
employment. Any person having a complaint for such damage or injury shall
present it as a claim against the state under the provisions of this chapter.’’
(Emphasis added.)

7 Specifically, the plaintiff sought to correct addresses attributed to the
defendants in the complaint which differed from the addresses at which
process was served as reflected in the return of service. The plaintiff also
sought to eliminate language that referred to the defendants as police officers
who were acting ‘‘under color of law.’’ The plaintiff also filed a partial
withdrawal seeking to withdraw this language from the complaint. According
to the plaintiff, the ‘‘under color of law’’ language mistakenly was transferred
from the allegations in the defunct federal lawsuit, in which it was necessary
to show that the officers had acted ‘‘under color of law’’ to establish their
liability under 42 U.S.C. § 1983. See Adickes v. S. H. Kress & Co., 398 U.S.
144, 150, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970).



Page 31ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 554 JULY, 2021 561

Devine v. Fusaro

On September 10, 2018, using the January 12, 2018
amended complaint as the operative complaint, the court,
Knox, J., issued an order granting the motion to dismiss.
In its memorandum of decision, the court concluded
that the factual allegations in the complaint established
that all four criteria of the test set forth in Spring v. Con-
stantino, supra, 168 Conn. 568, were satisfied, and, there-
fore, that the court could only construe the complaint as
having been brought against the defendants in their
official, rather than individual, capacities. In light of
that conclusion, the court also concluded that sovereign
immunity shielded the defendants from suit for money
damages and deprived the court of subject matter jur-
isdiction. Accordingly, it dismissed the action. In its
memorandum of decision, the court further stated that,
‘‘[b]ecause the court lacks subject matter jurisdiction
due to sovereign immunity, the court does not reach
the claim that the action is barred by statutory immu-
nity.’’ This appeal followed.

The plaintiff’s sole claim on appeal is that the trial
court improperly granted the defendants’ motion to dis-
miss because it misapplied or misconstrued the Spring
test, and, as a result, it improperly concluded that the
plaintiff’s action against the defendants was an action
against the state and barred by the doctrine of sovereign
immunity. In particular, the plaintiff argues that the
court failed to give due consideration to the plaintiff’s
clearly expressed intent to sue the defendants in their
individual capacities. The state argues in response that
the court properly concluded that the facts as alleged
in the complaint satisfied all four of the Spring test
criteria and, because no exception to sovereign immu-
nity applies, the court correctly dismissed the plaintiff’s
action for lack of jurisdiction. For the reasons that fol-
low, we agree with the plaintiff and, accordingly, reverse
the judgment of the trial court.
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‘‘A motion to dismiss tests, inter alia, whether, on
the face of the record, the court is without jurisdiction.
. . . [O]ur review of the court’s ultimate legal conclu-
sion and resulting [determination] of the motion to dis-
miss will be de novo. . . . Moreover, [t]he doctrine of
sovereign immunity implicates subject matter jurisdic-
tion and is therefore a basis for granting a motion to
dismiss. . . . As we must in reviewing a motion to dis-
miss, we take the facts to be those alleged in the com-
plaint, including those facts necessarily implied from
the allegations, construing them in a manner most
favorable to the pleader.’’ (Citation omitted; emphasis
added; internal quotation marks omitted.) Sullins v.
Rodriguez, 281 Conn. 128, 131–32, 913 A.2d 415 (2007).8

8 This is, of course, the standard that applies when, as in the present case,
‘‘a trial court decides a jurisdictional question raised by a pretrial motion
to dismiss on the basis of the complaint alone . . . .’’ Conboy v. State,
292 Conn. 642, 651, 974 A.2d 669 (2009). If, however, ‘‘the complaint is
supplemented by undisputed facts established by affidavits submitted in
support of the motion to dismiss . . . [or] other types of undisputed evi-
dence . . . the trial court, in determining the jurisdictional issue, may con-
sider these supplementary undisputed facts and need not conclusively pre-
sume the validity of the allegations of the complaint. . . . Rather, those
allegations are tempered by the light shed on them by the [supplementary
undisputed facts]. . . . If affidavits and/or other evidence submitted in sup-
port of a defendant’s motion to dismiss conclusively establish that jurisdic-
tion is lacking, and the plaintiff fails to undermine this conclusion with
counteraffidavits . . . or other evidence, the trial court may dismiss the
action without further proceedings. . . . If, however, the defendant submits
either no proof to rebut the plaintiff’s jurisdictional allegations . . . or only
evidence that fails to call those allegations into question . . . the plaintiff
need not supply counteraffidavits or other evidence to support the complaint,
but may rest on the jurisdictional allegations therein. . . .

‘‘Finally, where a jurisdictional determination is dependent on the resolu-
tion of a critical factual dispute, it cannot be decided on a motion to dismiss
in the absence of an evidentiary hearing to establish jurisdictional facts.
. . . Likewise, if the question of jurisdiction is intertwined with the merits
of the case, a court cannot resolve the jurisdictional question without a
hearing to evaluate those merits. . . . An evidentiary hearing is necessary
because a court cannot make a critical factual [jurisdictional] finding based
on memoranda and documents submitted by the parties.’’ (Citations omitted;
emphasis omitted; footnotes omitted; internal quotation marks omitted.)
Id., 651–54.
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Although ‘‘the general principles governing sovereign
immunity are well established’’; Smith v. Rudolph, 330
Conn. 138, 143, 191 A.3d 992 (2018); courts have strug-
gled to apply those principles consistently and logically—
particularly in cases in which the sovereign immunity
determination implicates concepts such as individ-
ual versus official capacity liability and/or statutory
immunity. Accordingly, it is appropriate to consider the
broader legal landscape before turning to our discussion
and application of the law to the facts of the underlying
case. Ultimately, we conclude that a court’s application
of theso-calledSpring test isunnecessaryandill-advised
in a case such as the present one in which the plaintiff
has expressed a clear and unambiguous choice in the
operative complaint to sue a state official in his or her
individual capacity. In such cases, the doctrine of sover-
eign immunity simply is not implicated. Any immunity to
be afforded to a state official or employee sued in his
or her individual capacity is limited to the statutory and
personal immunity afforded under § 4-165. See Martin
v. Brady, 261 Conn. 372, 374, 802 A.2d 814 (2002).9

9 Martin was a certified appeal from a decision of this court; Martin v.
Brady, 64 Conn. App. 433, 780 A.2d 961 (2001); in which we had affirmed
the trial court’s dismissal of an action brought against several state police
officers on sovereign immunity grounds. Martin v. Brady, supra, 261 Conn.
374. The certified issues were ‘‘[w]hether the Appellate Court properly con-
cluded that Binette v. Sabo, [244 Conn. 23, 710 A.2d 688 (1998)], does not
permit the plaintiff’s tort action because (1) the defendants are protected
by the doctrine of sovereign immunity and (2) the facts are not sufficiently
egregious?’’ Martin v. Brady, 258 Conn. 919, 782 A.2d 1244 (2001). Although
the defendants fully briefed the certified questions, at oral argument they
conceded that, construing the complaint properly, the plaintiff had sued
them in their individual, rather than their official, capacities and, therefore,
sovereign immunity was not really at issue. Rather, ‘‘the only jurisdictional
question remaining was whether [the defendants] were protected by the
statutory, personal immunity provided by § 4-165.’’ Martin v. Brady, supra,
261 Conn. 374. The Supreme Court agreed that the defendants were statuto-
rily immune from suit, and they affirmed this court’s judgment on that
alternative ground. Id. Although the Supreme Court in Martin did not discuss
the Spring test or sovereign immunity, the procedural posture of that appeal
helps illustrate the point we seek to make in the present case: namely, if a
plaintiff elects to sue a state official in his or her individual capacity and
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‘‘[W]e have long recognized the validity of the com-
mon-law principle that the state cannot be sued without
its consent . . . .’’ (Internal quotation marks omitted.)
Cox v. Aiken, 278 Conn. 204, 211, 897 A.2d 71 (2006).
The doctrine of sovereign immunity ‘‘protects the state,
not only from ultimate liability for alleged wrongs, but
also from being required to litigate whether it is so
liable.’’ Shay v. Rossi, 253 Conn. 134, 165, 749 A.2d 1147
(2000), overruled in part by Miller v. Egan, 265 Conn.
301, 325, 828 A.2d 549 (2003). ‘‘[T]he practical and logi-
cal basis of the doctrine [of sovereign immunity] is
today recognized to rest . . . on the hazard that the
subjection of the state and federal governments to pri-
vate litigation might constitute a serious interference
with the performance of their functions and with their
control over their respective instrumentalities, funds,
and property. . . . Not only have we recognized the
state’s immunity as an entity, but [w]e have also recog-
nized that because the state can act only through its
officers and agents, a suit against a state officer con-
cerning a matter in which the officer represents the
state is, in effect, against the state. . . . Exceptions to
this doctrine are few and narrowly construed under our
jurisprudence.’’ (Citation omitted; internal quotation
marks omitted.) Markley v. Dept. of Public Utility Con-
trol, 301 Conn. 56, 65, 23 A.3d 668 (2011).

There are three recognized exceptions to the doctrine
of sovereign immunity: ‘‘(1) when the legislature, either
expressly or by force of a necessary implication, statu-
torily waives the state’s sovereign immunity . . . (2)
when an action seeks declaratory or injunctive relief
on the basis of a substantial claim that the state or one
of its officers has violated the plaintiff’s constitutional
rights . . . and (3) when an action seeks declaratory

makes that choice clear in the operative complaint, sovereign immunity
cannot properly act as a bar to the action; rather, the issue becomes one
of statutory immunity only.
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or injunctive relief on the basis of a substantial allega-
tion of wrongful conduct to promote an illegal purpose
in excess of the officer’s statutory authority.’’ (Citations
omitted.) DaimlerChrysler Corp. v. Law, 284 Conn.
701, 720, 937 A.2d 675 (2007). By their terms, only the
first of these three exceptions applies in an action seek-
ing only monetary damages.10

Accordingly, if a plaintiff hopes to maintain an action
for monetary damages against the state itself, he may do
so only if such a suit is authorized pursuant to a clearly
expressed statutory waiver of sovereign immunity or
if the plaintiff first obtains a waiver from the Claims
Commissioner. See General Statutes § 4-160;11 Miller v.
Egan, supra, 265 Conn. 317 (‘‘[a] plaintiff who seeks to
bring an action for monetary damages against the state
must first obtain authorization from the [C]laims [C]om-
missioner’’); see also Baker v. Ives, 162 Conn. 295, 298,
294 A.2d 290 (1972) (‘‘state is immune from suit unless
the state, by appropriate legislation, consents to be
sued’’ and ‘‘state’s sovereign right not to be sued without
its consent is not to be diminished by statute unless a
clear intention to that effect on the part of the legislature

10 The second and third exceptions, by their terms, are applicable only in
those actions seeking declaratory or injunctive relief. In such an action, the
complaint must contain sufficient factual allegations that, if proven, would
support a finding that a state official or employee has acted unconstitution-
ally or in excess of statutory authority to avoid dismissal on sovereign
immunity grounds. See Markley v. Dept. of Public Utility Control, supra,
301 Conn. 66. The rationale behind these exceptions is that, ‘‘[i]n those
cases in which it is alleged that the defendant officer is proceeding under
an unconstitutional statute or in excess of his statutory authority, the interest
in the protection of the plaintiff’s right to be free from the consequences
of such action outweighs the interest served by the sovereign immunity
doctrine. Moreover, the government cannot justifiably claim interference
with its functions when the acts complained of are unconstitutional or
unauthorized by statute.’’ (Internal quotation marks omitted.) Id., 66 n.11.

11 General Statutes § 4-160 (a) provides in relevant part: ‘‘Whenever the
Claims Commissioner deems it just and equitable, the Claims Commissioner
may authorize suit against the state on any claim which, in the opinion of
the Claims Commissioner, presents an issue of law or fact under which the
state, were it a private person, could be liable. . . .’’
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is disclosed, by the use of express terms or by force
of a necessary implication’’ (internal quotation marks
omitted)).

Rather than suing the state directly, a plaintiff instead
may elect to sue a particular state official or employee.
If, however, the plaintiff sues that person only in his
or her official capacity as a representative of the state,
that suit will be construed as the equivalent of a suit
against the state itself and, without a valid waiver, the
suit likewise will be barred by sovereign immunity. See
Miller v. Egan, supra, 265 Conn. 313. To avoid a dis-
missal on sovereign immunity grounds, a plaintiff must
elect to sue the state official in his or her individual capac-
ity. By choosing to do so, however, the plaintiff takes
on additional pleading and proof requirements needed
to overcome a claim of statutory immunity afforded
to state officials and employees pursuant to § 4-165,
namely, that the plaintiff plead and establish some wan-
ton, reckless, or malicious act. See footnote 6 of this
opinion.

The policy interest underlying the legislature’s grant
of statutory immunity pursuant to § 4-165 is ‘‘the protec-
tion of state employees from liability for negligent acts
that occur in the course of employment.’’ Hunte v.
Blumenthal, 238 Conn. 146, 153, 680 A.2d 1231 (1996);
see also Spring v. Constantino, supra, 168 Conn. 571.
In Miller v. Egan, supra, 265 Conn. 319, the court stated
that § 4-165’s grant of ‘‘statutory immunity to state
employees has a twofold purpose. First, the legislature
sought to avoid placing a burden upon state employ-
ment. Second, § 4-165 makes clear that the remedy
available to plaintiffs who have suffered harm from the
negligent actions of a state employee who acted in the
scope of his or her employment must bring a claim
against the state ‘under the provisions of this chapter,’
namely, chapter 53 of the General Statutes, which
governs the [O]ffice of the [C]laims [C]ommissioner.’’
(Footnote omitted.) The policy recognizes the reality
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that people would be reluctant to take on the responsi-
bilities inherent in many state positions if they could
be held liable in the event that they acted negligently.
The statute strikes a balance by immunizing state offi-
cials and employees for negligent acts only. It does not
provide immunity for acts deemed wanton, reckless, or
malicious, presumably in order to deter those individu-
als from engaging in such seriously wrongful conduct.

Our Supreme Court has described the relationship
that exists between the common-law doctrine of sover-
eign immunity and the statutory immunity provided by
§ 4-165 in the following way: the former is ‘‘raise[d] as
a shield from the claims against [defendants] in their
official capacities’’ and the latter is ‘‘raise[d] as a shield
from the claims against [defendants] in their individual
capacities.’’ Shay v. Rossi, supra, 253 Conn. 162; see
also Mercer v. Strange, 96 Conn. App. 123, 128, 899 A.2d
683 (2006) (it is well settled that defense of sovereign
immunity is applicable only to claims brought directly
against state itself or against state employees acting in
official capacities, whereas defense of statutory immu-
nity is applicable to claims brought against state
employees acting in individual capacities).

Accordingly, a plaintiff who claims to have suffered
some compensable injury as a result of actions taken
by a state official or employee is faced with difficult
choices in electing to commence a legal action. Chief
among those choices is the decision whether to sue a
state official as an individual or in his or her official
capacity, each of which presents its own advantages
and disadvantages.12 Courts should not disregard these

12 For example, whereas the state ordinarily may represent a potential
‘‘deep pocket’’ for the payment of damages, it may be legally difficult, time
consuming, and ultimately fruitless to seek a waiver of sovereign immunity
from the Claims Commissioner if one is not clearly provided for by statute.
Conversely, although the difficulties associated with overcoming the hurdle
of sovereign immunity theoretically may be avoided by suing a state official
or employee in his or her individual capacity, the trade-off requires the
plaintiff to allege and ultimately prove far more than merely negligent con-
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choices if they are clearly expressed in the pleadings.
See Reclaimant Corp. v. Deutsch, 332 Conn. 590, 607
n.11, 211 A.3d 976 (2019) (‘‘[a]s the master of the com-
plaint, the plaintiff is free to decide what theory of
recovery to pursue’’); Miller v. Egan, supra, 265 Conn.
309 (agreeing that ‘‘the right of a plaintiff to recover is
limited by the allegations of [his] complaint’’ and warn-
ing courts not to ‘‘countenance a variance [from the
allegations of a complaint] which alters the basic nature
of a complainant’s cause of action’’ (internal quotation
marks omitted)).

A problem arises, however, whenever the plaintiff
names a state official or employee as a defendant in an
action without clearly designating whether the plaintiff
is suing that person in his or her individual or official
capacity. Our Supreme Court has affirmed that the ‘‘test
set forth in Spring and Miller [v. Egan, supra, 265 Conn.
301] is an appropriate mechanism . . . to determine
the capacity in which the named defendants are sued
in actions asserting violations of state law . . . .’’ Sul-
lins v. Rodriguez, supra, 281 Conn. 136.

For the reasons that follow, we do not read the prece-
dent of our Supreme Court to require a court to apply
the Spring test if the complaint unequivocally states
the capacity in which the defendant is sued. Indeed,
closer examination of Spring and our Supreme Court’s
application of the Spring test in Miller reveals that
the test is not well suited for and was never expressly
intended to apply to instances in which a plaintiff has
made a clearly expressed election in the complaint to
sue a state official in his or her individual capacity. The
utility of the Spring test, at least as it has been applied
by our Supreme Court, is far narrower. Nevertheless,
even a cursory review of decisions of our trial and appel-
late courts demonstrates that courts have construed

duct on the part of the official, but rather some wanton, reckless, or malicious
act. Otherwise, the plaintiff risks dismissal of the action on statutory immu-
nity grounds. See General Statutes § 4-165.
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complaints as effectively having been brought against
the state even in the face of clear and contrary indica-
tions in the complaint and elsewhere in the record that
the plaintiff has chosen to sue the defendant in an indi-
vidual capacity. Accordingly, we are concerned that, if
courts continue to apply the Spring test in such an expan-
sive manner, they risk misconstruing most complaints
brought against a state official or employee for actions
taken while in service of the state as an action against
that person only in his or her official capacity and, thus,
necessarily against the state.

We begin our analysis with a discussion of Spring
and Miller. In Spring, the plaintiff brought an action
for professional malpractice against a public defender
who had been assigned to represent her in a criminal mat-
ter. Spring v. Constantino, supra, 168 Conn. 564. The
attorney general filed a special appearance on behalf
of the defendant and filed a motion to dismiss the action,
in which he claimed that the defendant had immunity
from suit. Id. The defendant advanced three grounds for
immunity: judicial immunity, common-law sovereign
immunity, and statutory immunity. Id., 564–65. The trial
court dismissed the action and the plaintiff appealed.

In discussing sovereign immunity, our Supreme Court
in Spring indicated that the underlying action had been
brought against the defendant ‘‘in his personal capac-
ity,’’ but that it agreed with the attorney general’s asser-
tion, quoting from Somers v. Hill, 143 Conn. 476, 479,
123 A.2d 468 (1956), that ‘‘[t]he fact that the state is
not named as a defendant does not conclusively estab-
lish that the action is not within the principle which
prohibits actions against the sovereign without its con-
sent. . . . The vital test is to be found in the essential
nature and effect of the proceeding.’’ (Internal quotation
marks omitted.) Spring v. Constantino, supra, 168 Conn.
568. The Spring decision, however, omits the sentence
immediately preceding the quoted passage from Som-
ers. That sentence adds important context to the stated
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rule: ‘‘Whether a particular action is one against the state
is not determined solely by referring to the parties of
record.’’ (Emphasis added.) Somers v. Hill, supra, 479.
Thus, the quoted passage from Somers, considered in
its full context, simply recognizes that a plaintiff cannot
avoid application of sovereign immunity simply by nam-
ing a state official as the defendant rather than the state
directly. There is nothing in either the Spring or Somers
decision that elucidates the extent to which this rule
applies in suits expressly brought against a state official
in his or her individual, rather than official, capacity.

The court in Spring set forth the following four crite-
ria, also taken from its earlier decision in Somers, ‘‘for
determining whether [an action] is, in effect, one against
the state and cannot be maintained without its consent:
(1) a state official has been sued; (2) the suit concerns
some matter in which that official represents the state;
(3) the state is the real party against whom relief is
sought; and (4) the judgment, though nominally against
the official, will operate to control the activities of the
state or subject it to liability.’’ (Internal quotation marks
omitted.) Spring v. Constantino, supra, 168 Conn. 568.
The court, however, provided no guidance on how the
individual criteria should be interpreted or applied, indi-
cating only that it was ‘‘questionable whether any of
these elements exist in the present action, but this need
not be decided because the first element—that a state
official has been sued—is not satisfied. A public defender
in representing an indigent [client] is not a public official
as that term has been defined by this court.’’ Id. The
court concluded: ‘‘The public defender when he repre-
sents his client is not performing a sovereign function
and is therefore not a public or state official to whom
the doctrine of sovereign immunity applies.’’ Id., 569.

The decision in Spring, thus, was decided only on
the first criterion. The opinion is silent with respect to
the fact that the plaintiff expressly had sued the public
defender in his ‘‘personal capacity’’ or to what extent
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that fact entered into the court’s dicta that questioned
whether any of the other criteria, including the third,
was met. Ultimately, the court in Spring concluded that
the public defender did not enjoy any of the immunities
advanced by the attorney general, and it reversed the
judgment of the court and remanded for further pro-
ceedings.13 Id., 576.

We turn next to our Supreme Court’s decision in Miller
v. Egan, supra, 265 Conn. 301, the only case in which our
Supreme Court has had occasion to apply the Spring
test. In Miller, a former county sheriff’s office employee
brought an action against the state and against several
sheriffs alleging defamation, false imprisonment, civil
conspiracy, and violations of his civil rights. Id., 307. The
complaint brought against the sheriffs asserted claims
against them in their official capacities. Nevertheless,
on appeal from the trial court’s dismissal of his action
on sovereign immunity grounds, the plaintiff claimed
that his complaint sued the sheriffs ‘‘in their individual
capacities, as well as in their official capacities.’’ Id. In
support of his argument that he had in fact sued the
defendants in their individual capacities, the plaintiff
pointed to the fact that he had named each of the sher-
iffs separately as a defendant in the complaint along
with the state. Id.

In addressing that claim, the Supreme Court first
stated: ‘‘If the plaintiff’s complaint reasonably may be
construed to bring claims against the defendants in
their individual capacities, then sovereign immunity
would not bar those claims.’’ (Emphasis added.) Id., cit-
ing Martin v. Brady, supra, 261 Conn. 374. Next, the
court indicated that resolution of whether a state offi-
cial was sued in an individual or official capacity, how-

13 We note that the legislature has since added public defenders to the
definition of ‘‘state officers and employees’’ entitled to statutory immunity
under § 4-165. See General Statutes § 4-141 (5) (B); Gross v. Rell, 304 Conn.
234, 248 n.7, 40 A.3d 240 (2012).
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ever, did not turn on merely identifying a state official
as a party in the complaint, agreeing with the defendants
that the plaintiff had made repeated express allegations
in the complaint that he was suing the sheriffs in their
official capacities. Miller v. Egan, supra, 265 Conn. 307–
308. Noting that construction of a pleading is a ques-
tion of law, over which appellate courts exercise plenary
review; see Home Oil Co. v. Todd, 195 Conn. 333, 340,
487 A.2d 1095 (1985); the court next stated that ‘‘[t]he
determination of whether the plaintiff’s complaint alleged
claims against the defendants in their individual capaci-
ties is governed by the [Spring test].’’ Miller v. Egan,
supra, 308. The court noted that the plaintiff conceded
that the first two criteria of the Spring test were met,
but argued that ‘‘the third criterion is not met because
the complaint sought relief both from the state and from
the individual defendants.’’ (Emphasis added.) Id. Although
the complaint before the court in Miller named specific
state officials as parties, the complaint in Miller, unlike
in the present case, contained no express allegation by
the plaintiff that he sought to sue the state officials in
their individual capacities at the time the action was
commenced. Nor was that assertion made in response
to the defendants’ motion to dismiss.

To the contrary, as Justice Borden emphasized in
Miller, ‘‘[n]owhere in the plaintiff’s complaint did he
allege that he was bringing an action against the defen-
dants in their individual capacities. Instead . . . the
complaint repeatedly alleged that the defendants acted
in their official capacity. We agree with the defendants
that the right of a plaintiff to recover is limited by the
allegations of [his] complaint . . . . We do not counte-
nance a variance [from the allegations of a complaint]
which alters the basic nature of a complainant’s cause
of action . . . .’’ (Emphasis added; internal quotation
marks omitted.) Id., 309.
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In addition to the complaint, the court also consid-
ered other aspects of the record before it, stating: ‘‘The
plaintiff’s arguments to the trial court in opposition to
the motion to dismiss further support the conclusion
that the plaintiff had, until now, sought relief solely
from the state. The defendants’ motion to dismiss the
entire complaint was based on the doctrine of sovereign
immunity, which they argued deprived the court of
subject matter jurisdiction and required the plaintiff to
exhaust his administrative remedies by proceeding
through the [O]ffice of the [C]laims [C]ommissioner.
The plaintiff could have responded, in his objection
to the motion to dismiss, that his complaint had brought
claims against the individual defendants, not only in
their official capacities, but also in their individual capa-
cities, and could have argued that sovereign immunity
was inapplicable to any individual capacity claims,
but he did not do so. Instead, the plaintiff argued that
the legislature had [statutorily] waived sovereign immu-
nity . . . and that he was not required, [under] § 4-165,
to exhaust his administrative remedies because he had
alleged in the complaint that the defendants’ actions
were reckless and malicious. The trial court’s memoran-
dum of decision specifically referenced the latter argu-
ment and concluded that it was inapplicable to the
present case because the plaintiff had asserted his
claims against the defendants solely in their official
capacities and sought relief solely from the state. The
plaintiff did not seek clarification or articulation based
on the trial court’s determination. . . . [T]he plaintiff
had multiple opportunities in the trial court to argue
that his complaint sought relief from the defendants in
their individual capacities, in addition to seeking relief
from the state, but he failed to do so.’’ (Citations omit-
ted; emphasis altered.) Id., 309–10.

Finally, the court in Miller stated: ‘‘We decline to
permit the plaintiff now, merely by making a conclusory
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statement that he also sought relief against the individ-
ual defendants, to avoid dismissal of the complaint.
Otherwise, it would simply be too easy for a plaintiff,
who originally had alleged causes of action against a
state officer only in his official capacity, thus seeking
relief solely against the state, subsequently to claim that
he also sought relief against the state officer in his indi-
vidual capacity. By utilizing this tactic, a plaintiff could,
at least partially, avoid dismissal of a complaint due to
sovereign immunity and subject the unsuspecting state
officer to personal liability.’’ Id., 310.

Only after a thorough review of the complaint and
finding it utterly lacking any indication that the plaintiff
had attempted to sue the defendants in their individual
capacities, did the court conclude that the third crite-
rion of the Spring test had been met as to all counts.
Id., 311. With respect to the fourth criterion, the court
concluded that it was satisfied ‘‘because the complaint
sought relief solely against the state [and therefore] a
judgment against the state would subject it to liability.’’
Id.14

At least one state trial court, relying on the analysis in
Miller, persuasively has held that the four part Spring
test has no applicability in the context of a case in
which the plaintiff’s complaint expressly provides that
state officials have been sued in their individual capaci-
ties. In Walsh v. State, Docket No. X03-CV-05-4006939,

14 The court also rejected the plaintiff’s argument that, even if sued only
in their official capacities, the defendants had acted ‘‘in excess of their
statutory authority’’ and thus the matter fell within an exception to the
sovereign immunity doctrine. Miller v. Egan, supra, 265 Conn. 312. The
court determined that the exception was inapplicable because it was limited
to actions seeking declaratory or injunctive relief and did not extend to
actions that sought money damages, as did the plaintiff’s action. Id., 312–13.
In so holding, the court expressly overruled its prior decisions in Shay v.
Rossi, supra, 253 Conn. 134, and Antinerella v. Rioux, 229 Conn. 479, 642
A.2d 699 (1994), to the extent that those decisions had held that sovereign
immunity did not bar monetary damage actions against state officials in their
official capacities if they allegedly had acted in excess of statutory authority.



Page 45ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 554 JULY, 2021 575

Devine v. Fusaro

2006 WL 391306 (Conn. Super. February 1, 2006), the
administrators of the estate of a prisoner who had died
in his cell by hanging filed an action against a number
of state officials, expressly stating in the complaint that
they did so in their individual capacities. Although the
complaint primarily raised federal civil rights viola-
tions, the officials nevertheless filed a motion to dismiss
claiming that all but one count was barred by common-
law sovereign immunity and state statutory immunity.
Id., *1–2. The defendants urged the court, despite clear
indication in the complaint that the defendants were
sued in their individual capacities, to apply the Spring
test and ‘‘look beneath the pleadings and conclude that
while the plaintiffs purport to sue [the] defendants in
their individual capacities, [the] defendants are in actu-
ality being sued in their capacities as state employees
discharging their statutory duties.’’ Id., *2. The plaintiff
responded, among other things, that the Spring test
was inapplicable, arguing in relevant part that the test
‘‘has only limited viability in light of the language used
by Justice Borden in [Miller] [that] [i]f the plaintiffs’
complaint reasonably may be construed to bring claims
against the defendants in their individual capacities, then
sovereign immunity would not bar these claims.’’ (Empha-
sis omitted; internal quotation marks omitted.) Id., *3,
citing Miller v. Egan, supra, 265 Conn. 307.15

Judge Lavine, at the time a Superior Court judge,
agreed with the plaintiff’s assertion. In discussing the
applicability of the Spring test, the court stated: ‘‘Even
if the state sovereign immunity defense were available,
the court concludes that it would not require dismissal
of the challenged counts in this case given the nature

15 Federal trial courts have also recognized this same principle. See, e.g.,
Longmoor v. Nilsen, 285 F. Supp. 2d 132, 143 (D. Conn. 2003) (citing Miller for
proposition that, if plaintiff sued state police officers only in their individual
capacities, defendants are not protected by common-law doctrine of sover-
eign immunity).
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of the allegations in the complaint. The court shares
[the] plaintiffs’ view that Justice Borden’s above-quoted
statement in Miller v. Egan, [supra, 265 Conn. 307] calls
into question the continuing vitality of the four part test
of Spring v. Constantino, [supra, 168 Conn. 563].16 Hav-
ing reviewed the complaint, the court concludes that
it may reasonably be construed to bring claims against
the defendants in their individual capacities. In fact, it
does so explicitly and repeatedly. . . . In light of these
allegations, which the court must construe in a manner
most favorable to the pleader . . . the court declines
to construe the complaint as [the] defendants suggest.’’
(Citations omitted; emphasis added; footnote added;
internal quotation marks omitted.) Walsh v. State,
supra, 2006 WL 391306, *4. In short, like in Miller, Judge
Lavine gave proper deference to the plaintiff’s clear and
unambiguous election, as expressed in the complaint,
to sue the defendants in their individual capacities and
refused to sanction the defendants’ effort to undermine
the plaintiff’s choice of defendant by applying the Spring
test, which the court determined was inapplicable in
light of the guidance in Miller.

With the foregoing legal background and discussion
in mind, we turn to the present case. The plaintiff, in his
operative complaint, asserted in the opening paragraphs
in which he identifies the parties to the action that ‘‘[t]he
defendants are sued in their individual capacit[ies].’’ This
statement represents an unequivocal election on the
part of the plaintiff regarding the legal theory of liabil-
ity that he intended to pursue.17 Unlike in Miller, the

16 We construe Judge Lavine’s statement as questioning only the applicabil-
ity of the Spring test with respect to cases in which the plaintiff clearly
and unambiguously has expressed an intent to sue a state official in his or
her individual capacity, not, more generally, cases in which it is unclear as
to the plaintiff’s election regarding the capacity in which the state official
has been sued.

17 We recognize that this court, on occasion, has stated that trial courts
are not required to accept as wholly determinative a plaintiff’s allegation
that an individual rather than the state is the real party in interest. See
Cimmino v. Marcoccia, 149 Conn. App. 350, 359, 89 A.3d 384 (2014); Kenney
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plaintiff did not wait until his action was dismissed on
the ground of sovereign immunity to clearly assert his
intent to sue the defendants in their individual capaci-
ties. Because there is only one reasonable construction
of the plaintiff’s direct assertion that he sought to sue
the defendants in their individual capacities, pursu-
ant to Miller, ‘‘then sovereign immunity would not bar
these claims.’’ Miller v. Egan, supra, 265 Conn. 307. The
trial court appears not to have considered properly this
unequivocal statement in reaching its contradictory
conclusion, after application of the Spring test, that
the action had been brought against the defendants only
in their official capacities and, thus, by implication,
against the state.

Looking to other aspects of the record, as the court
did in Miller, we note that the manner in which the
action was commenced provides additional support for
construing the complaint as one brought against the
defendants in their individual capacities. Rather than
having served the defendants through the Office of the
Attorney General, which would have been expected in
an action brought against the defendants in their offi-
cial capacities, process was served on three of the four
defendants at their ‘‘usual place of abode’’ as required
to sue the defendants as individuals.18 It was incumbent

v. Weaving, 123 Conn. App. 211, 215–16, 1 A.3d 1083 (2010). We are mindful,
however, that we are bound to follow our Supreme Court’s language in
Miller requiring a court to defer to the plaintiff’s election if the complaint
reasonably can be construed to bring an action against a state official in
an individual capacity. See Max’s Place, LLC v. DJS Realty, LLC, 123 Conn.
App. 408, 415, 1 A.3d 1199 (2010) (‘‘[a]s an intermediate appellate court, we
must follow the precedent of our Supreme Court along the path which our
considered reading of that precedent lays out for us’’ (internal quotation
marks omitted)).

18 Service of process for the fourth defendant, Cook, was made by in hand
service to an individual alleged to be authorized to accept legal service for
Cook. The question of whether, if challenged, this would have been deemed
insufficient to bring Cook within the jurisdiction of the court in his individual
capacity has been waived. See footnote 3 of this opinion. Nonetheless, it is
noteworthy that the plaintiff did not seek to serve Cook through the attorney
general as he would have if he wished to sue Cook only in his official
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upon the court to construe the complaint, if possible, in
a manner consistent with the plaintiff’s choices as the
‘‘master of the complaint’’; Reclaimant Corp. v. Deutsch,
supra, 332 Conn. 607 n.11; and in favor of jurisdiction
over the action. Consistent with our Supreme Court’s
statement in Miller, we conclude that it was improper
for the court to have treated the case like one in which
a plaintiff had sued a state official or employee without
designating whether he intended to sue that person in
his official or individual capacity. It is only in the absence
of an express designation by the plaintiff in the com-
plaint regarding the capacity in which a state official
or employee has been sued that the Spring test offers
any real utility.

Even if our Supreme Court were to disagree with our
construction of the true purpose of the Spring test, or
were to conclude that it was appropriate under the cir-
cumstance for the trial court to have applied the Spring
test in this matter, particularly in light of the fact that
its application was advocated for by both sides, we
would nevertheless still disagree with the trial court’s
ultimate application of the test, particularly with respect
to the third criterion.

We agree with the court that the first two elements
of the Spring test are satisfied. With respect to the first
criterion, the plaintiff concedes, as he must, that at all

capacity. See General Statutes § 52-64 (a) (‘‘Service of civil process in any
civil action . . . against any officer, servant, agent or employee of the state
. . . may be made by a proper officer (1) leaving a true and attested copy
of the process, including the declaration or complaint, with the Attorney
General at the office of the Attorney General in Hartford, or (2) sending a
true and attested copy of the process, including the summons and complaint,
by certified mail, return receipt requested, to the Attorney General at the
office of the Attorney General in Hartford’’); see also Harnage v. Lightner,
163 Conn. App. 337, 341, 137 A.3d 10 (2016) (it is ‘‘clearly established that
§ 52-64 (a) applies only if a state employee has been sued in his official
capacity and that § 52-57 (a) applies when a state employee is sued in his
individual capacity’’), aff’d in part, vacated in part, 328 Conn. 248, 179 A.3d
212 (2018).
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times relevant to this action, the defendant police offi-
cers held positions as state officials. By citing the offi-
cers as the defendants in his complaint, it is undisputed
that ‘‘a state official has been sued’’ and, therefore, the
first criterion of the Spring test is met. See Spring v.
Constantino, supra, 168 Conn. 568.

With regard to the second criterion, namely, that ‘‘the
suit concerns some matter in which that official repre-
sents the state’’; id.; it is equally indisputable that the
present action concerns a matter in which the defen-
dants are alleged to have been acting while on duty as
police officers and, thus, representing the state. Although
the plaintiff argues that the defendants’ use of less than
lethal ammunition on Devine was conduct that went
beyond the scope of their duties as police officers and,
thus, should be characterized as an assault, the facts
as alleged in the amended complaint in no way indicate
that the defendants were acting other than in their capa-
cities as police officers. Rather, the complaint alleges
that the defendants all responded to the scene as mem-
bers of the tactical unit and that Avery and Cook fired
the less than lethal ammunition at Devine in response
to direct orders given by Fusaro and Rief, acting in their
command roles. The complaint contains no allegations
suggesting that any of the defendants ever ceased to
act pursuant to their roles as state employees, and,
therefore, the second criterion of the Spring test is
met.19 See Cimmino v. Marcoccia, 149 Conn. App. 350,

19 Although the plaintiff argues that the court, in determining that the
second criterion of the Spring test was met, impermissibly relied entirely
on the language in the complaint alleging that the defendants were ‘‘acting
under color of law’’—language the plaintiff had sought to remove or amend—
the plaintiff misinterprets the court’s analysis. The court did state that the
allegations that the defendants were acting under the color of law ‘‘suffi-
ciently show that the individual defendants represent the state.’’ The court
further stated, however, that, ‘‘[a]lthough this is sufficient to satisfy the
second criterion, there is a separate bas[is] to do so.’’ (Emphasis added.)
The court explained: ‘‘The additional factual allegations all concern the
defendants acting in their official police functions. The plaintiff alleges that
the [Groton police captain] requested the presence of the [tactical unit] and
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359, 89 A.3d 384 (2014) (second criterion of Spring test
was met because defendants were allegedly ‘‘acting in
furtherance of a joint investigation authorized by stat-
ute and initiated by the state agencies that employed
them’’); Kenney v. Weaving, 123 Conn. App. 211, 216,
1 A.3d 1083 (2010) (second criterion was met because
‘‘[t]he allegedly reckless actions of the defendant were
related to his duties as commissioner’’).

We do not agree, however, with the trial court’s appli-
cation of the third criterion, which asks whether ‘‘the
state is the real party against whom relief is sought.’’
Spring v. Constantino, supra, 168 Conn. 568. As we have
already discussed, the court failed to give proper defer-
ence to the express allegation in the plaintiff’s complaint
that he sought relief from the officers in their individ-
ual capacities. In concluding to the contrary that the
state was the real party in interest, the trial court stated
that ‘‘[t]he plaintiff’s claims arise from the injuries alleg-
edly caused by the defendants’ conduct that occurred dur-
ing and as part of their official duties as state employ-
ees’’ and thus it followed that ‘‘they acted in their official
capacities, implicating the state.’’ Given that the pur-
pose of the Spring test is to determine whether the
defendants were sued in their official or individual capa-
cities, to conclude that the third prong of that test is
met on the basis of a determination that the defendants
acted in their official capacities is circular logic.

We acknowledge that courts, including this one, have,
on occasion, concluded that the state is the real party
in interest solely because the injuries alleged were the
result of the actions by an individual taken during the
performance of his or her official state duties. See, e.g.,
Cimmino v. Marcoccia, supra, 149 Conn. App. 359–60;

the four defendants responded to the scene as members of and a part of
the [tactical unit].’’ (Emphasis omitted.) We, therefore, reject the plaintiff’s
argument that the court’s analysis improperly was limited to the ‘‘color of
law’’ allegations.
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Macellaio v. Newington Police Dept., 142 Conn. App. 177,
181, 64 A.3d 348 (2013). In so concluding, those courts
have employed language similar to that used by the trial
court in the present case. The use of such language,
however, risks obscuring the true purpose of the Spring
test—determining in the absence of an expressed intent
whether a state official has been sued in his or her offi-
cial or individual capacity—and conflating the second
criterion of the Spring test with the third criterion
thereby suggesting, through implication, that anytime a
state employee or official is sued for actions conducted
while carrying out official duties, the state itself, rather
than the official, necessarily must be the real party in inter-
est.

By way of example, in Macellaio v. Newington Police
Dept., supra, 142 Conn. App. 181, this court stated that
‘‘[t]he third criterion of [the Spring test] [was] met
because damages [were] sought for injuries allegedly
caused by the [employee] for performing acts that
[were] a part of his official duties such that the state
is the real party against whom relief is sought.’’ In Cim-
mino v. Marcoccia, supra, 149 Conn. App. 359–60, this
court similarly held that the third criterion of the Spring
test was satisfied because the ‘‘damages sought by the
plaintiff [were] premised entirely on injuries alleged to
have been caused by the [employees] in performing
acts that were part of their official duties.’’ If the quoted
language continues to be employed as supporting the
conflated rationale that we have identified, a plaintiff
seeking to sue a state official on a theory of individual
liability would almost always be precluded from doing
so because of sovereign immunity because the actions
of the state official always would be attributed to the
state, even if the actions were alleged to be reckless,
wanton, or malicious in nature.20

20 This opinion should not be read as overruling sub silencio any previous
Appellate Court decisions because, as a matter of policy, one panel of this
court will not overrule another panel’s decision in the absence of en banc
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Importantly, applying the Spring test so broadly also
risks undermining the legislature’s purpose for enacting
§ 4-165, which was to protect state officials and employ-
ees from liability for negligent acts while performing offi-
cial duties. If all acts taken by a state official or employee
while in service of the state are automatically construed
as actions taken in his or her official capacity attribut-
able to the state, liability for those acts would be barred
by sovereign immunity, rendering the need for statutory
immunity pursuant to § 4-165 superfluous and unneces-
sary. See, e.g., Kenney v. Weaving, supra, 123 Conn. App.
219 n.5 (determining on basis of Spring test that defen-
dant was entitled to defense of sovereign immunity ‘‘and,
therefore, the plaintiff cannot maintain her cause of
action against him regardless of whether she could dem-
onstrate recklessness pursuant to § 4-165’’). If a suit
seeking damages from state officials carrying out their
duties as agents of the state always will be determined
to be a suit against the state, thereby implicating sover-
eign immunity, there would never be a real need for § 4-
165. It is axiomatic that ‘‘[n]o part of a legislative enact-
ment is to be treated as insignificant or unnecessary,
and there is a presumption of purpose behind every
sentence, clause or phrase . . . [so that] no word [or
phrase] in a statute is to be treated as superfluous.’’ (Inter-
nal quotation marks omitted.) State v. Peeler, 271 Conn.
338, 434–35, 857 A.2d 808 (2004), cert. denied, 546 U.S.
845, 126 S. Ct. 94, 163 L. Ed. 2d 110 (2005).

Consequently, we agree with the plaintiff’s argument
that, in considering whom the action was brought
against—i.e., the real party in interest—the court was
required to give far greater weight to the fact that the

consideration. See McCullough v. Rocky Hill, 198 Conn. App. 703, 712 n.13,
234 A.3d 1049, cert. denied, 335 Conn. 985, 242 A.3d 480 (2020). We invite
our Supreme Court, if provided an appropriate opportunity, to discuss more
fully and definitively the proper application of the Spring test criteria or
to reformulate the Spring test, something it has not yet had an opportunity
to consider.
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plaintiff specifically pleaded that he brought the action
against the defendants in their individual capacities. This
is not a case in which a state official has been named
as a defendant without any indication of whether that
person is being sued in an individual capacity or only
in an official capacity as an agent of the state. As the
plaintiff correctly points out, he specifically and clearly
pleaded claims against the defendants in their individ-
ual capacities.21 Although, as we have already noted,
the complaint also states that the defendants ‘‘[were]
employed as law . . . enforcement officer[s] by the
state of Connecticut and acting under the color of law,’’
nowhere in the complaint does the plaintiff indicate by
express language that his intent was to sue the defen-
dants in their official capacities, and therefore we are
unconvinced that this language alone is sufficient to
negate the express allegation to the contrary. See foot-
note 17 of this opinion. Having determined that the
third criterion is not met, it is unnecessary to reach
whether the fourth criterion of the Spring test would
be satisfied under the facts alleged.22

21 In Visual Displays, Inc. v. Fields, Docket No. Civ. 3:93-837 (JAC), 1993
WL 366532 (D. Conn. August 24, 1993), a federal District Court judge, applying
the Spring test, held that the third prong of the test was not met because
the plaintiffs had expressly stated in their complaint that ‘‘all the defendants
are sued in their individual capacities’’; id., *4 n.26; and, because the plaintiffs
‘‘have sued the defendants solely in their individual—not their official—
capacities’’; id., *5; it follows that ‘‘the state is not the real party in interest
. . . .’’ Id.

22 We nonetheless take this opportunity to caution courts to avoid constru-
ing the fourth criterion too expansively such that almost every suit nominally
brought against a state employee, even if the relief sought is limited to
money damages against the individual, will be deemed to ‘‘operate to control
the activities of the state or subject it to liability.’’ Spring v. Constantino,
supra, 168 Conn. 568.

In considering the state’s possible liability under the fourth criterion,
courts routinely have looked to General Statutes § 5-141d (a) to determine
whether the state is obligated to indemnify state officials or employees if
judgment were rendered against them in favor of the plaintiff. ‘‘Section 5-
141d . . . evinces the legislature’s intent that the state indemnify and defend
any officer or employee sued for negligent conduct occurring in the course
of his or her employment.’’ Hunte v. Blumenthal, supra, 238 Conn. 151. If,
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To summarize, because we have determined that the
plaintiff’s wrongful death action was brought against
the defendants in their individual capacities, we con-
clude that the trial court improperly granted the motion
to dismiss on sovereign immunity grounds.23 Accord-
ingly, we reverse the judgment and remand the matter

however, a plaintiff alleges wanton, reckless, or malicious conduct by the
state official or employee, the attorney general has discretion whether to
defend that person and the state will not legally be required to indemnify
him or her if those allegations are proven, meaning that any monetary relief
sought by the plaintiff would not necessarily subject the state to liability.
See, e.g., David v. Bureau, Docket No. CV-07-5001460-S, 2008 WL 4249406,
*3 (Conn. Super. August 25, 2008); Flanagan v. Blumenthal, Docket No. 00-
7307, 2000 WL 1508874, *1 (2d Cir. October 12, 2000) (§ 5-141d grants attorney
general broad discretion to deny representation ‘‘if providing it would be
‘inappropriate’ ’’). Moreover, the fourth criterion of the Spring test, which
is stated in the disjunctive, looks not only to whether a judgment against
the defendant would ‘‘subject [the state] to liability’’ but also to whether a
judgment would ‘‘operate to control the activities of the state . . . .’’ Spring
v. Constantino, supra, 168 Conn. 568. This latter portion of the fourth
criterion, if applied with too broad a brush, has the potential, like the third
criterion, to render it established in almost every case. See, e.g., Cimmino
v. Marcoccia, supra, 149 Conn. App. 360 (holding that ‘‘[a]ny [monetary]
judgment against the defendants would impact the manner in which state
officials conduct investigations’’ initiated by state child advocate and attor-
ney general). We nevertheless leave a more detailed discussion of the fourth
criterion for another day. See footnote 20 of this opinion.

23 The state argues that, even if we determine that the court improperly
granted the motion to dismiss on sovereign immunity grounds, we may
affirm the trial court’s decision to dismiss the action on the alternative
theory, raised in the motion to dismiss but not decided by the trial court,
that the action is barred by statutory immunity because the plaintiff failed
to allege sufficient facts to demonstrate that the defendants’ actions were
‘‘wanton, reckless or malicious.’’ For the following reasons, we decline to
exercise our discretion to consider the alternative ground advanced by
the state.

Practice Book § 63-4 (a) (1) (A) provides in relevant part that, ‘‘[i]f any
appellee wishes to . . . present for review alternative grounds upon which
the judgment may be affirmed . . . that appellee shall file a preliminary
statement of issues within twenty days from the filing of the appellant’s
preliminary statement of the issues.’’ Certainly, ‘‘[t]his court is not precluded
. . . from reviewing an [alternative] ground that was not raised in accor-
dance with [our rules of practice] so long as the appellant will not be
prejudiced by consideration of that ground for affirmance.’’ (Emphasis
added; internal quotation marks omitted.) State v. Martin M., 143 Conn.
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to the court with direction that it vacate its granting of
the motion to dismiss and that it consider the remaining
ground raised in the motion, namely, whether the plain-
tiff’s complaint sufficiently alleges reckless, wanton, or
malicious conduct such that, if proven, the defendants
would not be entitled to statutory immunity under § 4-
165.24

The judgment is reversed and the case is remanded
for further proceedings in accordance with this opin-
ion.

In this opinion the other judges concurred.

App. 140, 151, 70 A.3d 135, cert. denied, 309 Conn. 919, 70 A.3d 41 (2013).
Nonetheless, we also may decline to do so under certain circumstances.
See, e.g., Vertex, Inc. v. Waterbury, 278 Conn. 557, 563 n.7, 898 A.2d 178
(2006). In the present case, the defendants never filed a preliminary state-
ment of issues raising statutory immunity as a potential alternative ground
for affirmance. The defendants also failed to identify or brief statutory
immunity as an alternative ground for affirmance in their appellees’ brief,
which would have alerted the plaintiff to that issue and provided him with
an opportunity to address the defendants’ arguments in a reply brief. The
defendants raised the issue of statutory immunity as an alternative ground
for affirmance for the first time during oral argument following the granting
of reargument. Although the plaintiff—and not the defendants—addressed
statutory immunity in the simultaneous supplemental briefs ordered by this
court on reargument, he had no real notice or opportunity to respond to
the arguments raised by the defendants, which were advanced for the first
time at oral argument. Under these unique circumstances, and given that
the trial court never had an opportunity to rule on the issue of statutory
immunity, we decline to do so for the first time on appeal.

24 Because we reverse the court’s decision granting the motion to dismiss,
we need not address the plaintiff’s additional claim that, in granting the
motion to dismiss, the court considered facts outside the complaint, namely,
the Connecticut State Police Administration and Operations Manual.
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STATE OF CONNECTICUT v. TRAVIS LANIER
(AC 43671)

Bright, C. J., and Moll and Bear, Js.

Syllabus

Convicted of the crime of burglary in the second degree in connection with
a confrontation in the victim’s apartment, the defendant appealed to
this court, claiming, inter alia, that his constitutional rights to confronta-
tion and to present a defense were violated when the trial court pre-
cluded him from cross-examining the victim about matters pertaining
to the victim’s bias against him and motive to falsify his claims to the
police. The victim, the defendant and M had been at a bar when the
defendant asked the victim if he could borrow twenty dollars. The victim
gave the defendant the money and stated that he had other money at
home for his rent. When the bar closed, the defendant invited the victim
to his apartment, where he and M punched the victim and asked him
about a watch he allegedly had stolen from M. The men then went to
the victim’s apartment, where the defendant took $400 and threatened
to shoot the victim if he talked to the police. The state charged the
defendant with six crimes, including burglary in the second degree by
entering or remaining unlawfully in the victim’s apartment with the
intent to commit any, some or all of the underlying crimes of robbery
in the first degree, robbery in the second degree, threatening in the
second degree in violation of statute (§ 53a-62 (a) (1)) and larceny in
the sixth degree. Prior to trial, the defendant filed a motion in limine
seeking to impeach the victim’s credibility with evidence of his felony
conviction of driving while under the influence of intoxicating liquor or
drugs, which had occurred prior to the incident with the defendant and
M, and for which the victim was serving a sentence of probation both
at the time of the incident with the defendant and M and at the time of
trial. The defendant claimed, inter alia, that there would likely be testi-
mony that the victim’s conduct during the incident with the defendant
and M violated the terms of the victim’s probation, and that such evi-
dence was relevant to the victim’s state of mind during the incident and
motive to fabricate claims against the defendant. The defendant also
sought to question the victim about a violation of the victim’s probation
that occurred prior to the pendency of this case, asserting that, because
the victim had not been incarcerated as a result of that violation, he
had an interest in staying in the state’s good graces, which was relevant
to his veracity and motive to falsify claims against the defendant. The
defendant further contended that, because M claimed that the victim
had stolen his watch, the victim would have a motive to fabricate his
allegations against the defendant if he knew that a condition of his
probation was that he not have any new arrests. The trial court denied
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the defendant’s motion but permitted him to question the victim regard-
ing his felony conviction, the name of the crime of which he had been
convicted and the fact that he was on probation as a result of that
conviction at the time of the incident with the defendant and M and at
the time of trial. Held:

1. The trial court did not impermissibly infringe on the defendant’s constitu-
tional rights to confrontation or to present a defense and did not abuse
its discretion in limiting his cross-examination of the victim: although
the court did not explicitly find that the defendant’s proffered line of
questioning was irrelevant, it determined that it was speculative and
that its probative value was outweighed by its prejudicial effect, the
issues related to the victim’s probationary status, which the court
excluded, were marginally related, at best, to the issues in the case, and
the defendant failed to provide a sufficient foundation to support his
claim that his proffered line of questioning related to the victim’s motive
to fabricate the allegations against him, as it strained credulity to believe
that the victim would initiate contact with the police if he was worried
that they would learn he had been drinking alcohol or that the defendant
and M would accuse him of larceny as to M’s watch; moreover, the
defendant’s attempt to characterize his proffered line of questioning as
relating to the victim’s state of mind was tenuous and did not change
its speculative nature, this court having previously determined that spec-
ulative evidence is irrelevant; furthermore, defense counsel undertook
an extensive and robust cross-examination of the victim that addressed
many inconsistencies in his testimony, and the jury found the defendant
not guilty of five of the six charges against him, which indicated that
it did not credit all of the victim’s testimony.

2. The defendant could not prevail on his unpreserved claim that the trial
court’s jury instruction on burglary in the second degree misled the
jury because the court did not define the terms ‘‘physical threat’’ and
‘‘imminent’’ as elements of the underlying crime of threatening in the
second degree:
a. The defendant was not entitled to review of his claim pursuant to
State v. Golding (213 Conn. 233), as it was clear from the record that,
under State v. Kitchens (299 Conn. 447), he implicitly waived his right
to challenge the trial court’s instructions on appeal; defense counsel
had a meaningful opportunity to review, comment on and suggest modifi-
cations to the court’s proposed instructions, she affirmatively accepted
the instructions as proposed by repeatedly telling the court that she
had no other issues to raise concerning the instructions, the proposed
instructions were provided to defense counsel six days prior to when
the jury was charged, defense counsel had the opportunity, overnight,
to review the final jury instructions as modified from the charging confer-
ence with the court, and at no time before or after the final charge did
defense counsel raise any issue or objection concerning the instructions
as they related to the underlying crime of threatening.
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b. The defendant’s assertion that the state failed to provide an adequate
record to show that he waived his instructional claim was unavailing:
although the record did not contain a copy of the trial court’s proposed
jury charge, which had not been made an exhibit at trial, and despite the
defendant’s contention that there was not enough evidence to determine
what was in the draft of the court’s proposed instructions, the record
was adequate for this court to closely examine the particular facts and
circumstances and to make a determination as to whether the defendant
had implicitly waived his right to challenge the instructions on appeal,
as the trial court had held an on-the-record charging conference in which
it addressed each jury instruction the parties requested, and gave the
parties multiple opportunities to comment on them and on the court’s
proposed instructions; moreover, the waiver rule in Kitchens did not
require that a copy of the proposed instructions be marked as an exhibit
but, rather, only evidence that the court gave the parties a copy of the
proposed instructions, and that the reviewing court’s determination of
implied waiver be based on a close examination of the record and the
particular facts and circumstances of the case.
c. Contrary to the defendant’s alternative claim, the trial court did not
commit plain error when it failed to include the definitions of ‘‘physical
threat’’ and ‘‘imminent’’ in its jury charge relating to the underlying
crime of threatening in the second degree, as this court previously has
determined that a ‘‘threat,’’ consistent with its dictionary definition, is
an expression of intent to cause future harm, and the defendant did not
demonstrate that ‘‘imminent,’’ as used in § 53a-62, has anything other
than its ordinary meaning: because the jury returned a general verdict
on the burglary charge, it was unknown whether the verdict was based
on the underlying crime of threatening or the underlying crime of larceny
in the sixth degree, any error in the court’s instructions on threatening
was harmless beyond a reasonable doubt, as the evidence was sufficient
to support the defendant’s conviction of burglary on the basis of the
underlying crime of larceny, which the defendant conceded in his appel-
late brief, the defendant did not raise any challenge to the jury instruc-
tions, and he did not show that the verdict was based on a legally
inadequate underlying theory of conduct on his part or allege that the
court misstated the law, that the state’s theory of conviction was time
barred or that his actions were constitutionally protected.

Argued March 9—officially released July 6, 2021

Procedural History

Two part substitute information charging the defen-
dant, in the first part, with the crimes of conspiracy to
commit robbery in the first degree, conspiracy to com-
mit robbery in the second degree, robbery in the first
degree, robbery in the second degree, assault in the
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second degree and burglary in the second degree, and, in
the second part, with being a persistent felony offender,
brought to the Superior Court in the judicial district of
Middlesex, where the court, Suarez, J., denied the defen-
dant’s motion to admit certain evidence; thereafter, the
first part of the information was tried to the jury; verdict
of guilty of burglary in the second degree; subsequently,
the defendant was tried to the court on the second part
of the information; finding of guilty; thereafter, the court
rendered judgment in accordance with the verdict and
the finding, from which the defendant appealed to this
court. Affirmed.

Pamela S. Nagy, assistant public defender, for the
appellant (defendant).

Melissa L. Streeto, senior assistant state’s attorney,
with whom, on the brief, were Michael A. Gailor, state’s
attorney, and Russell C. Zentner, senior assistant state’s
attorney, for the appellee (state).

Opinion

BEAR, J. The defendant, Travis Lanier, appeals from
the judgment of conviction, rendered following a jury
trial, of burglary in the second degree in violation of Gen-
eral Statutes § 53a-102 (a). He claims that (1) the trial
court violated his constitutional rights to confrontation
and to present a defense when it precluded him from
cross-examining the victim regarding matters that alleg-
edly concerned the victim’s bias against the defendant
and motive to falsify his claims to the police regarding
the defendant, and (2) the court’s jury instruction on
burglary in the second degree misled the jury because
it did not define the elements of threatening in the sec-
ond degree, which was one of the alleged underlying
crimes for the burglary charge.1 We disagree and affirm
the judgment of the trial court.

1 The defendant also raised a claim on appeal concerning his conviction,
after a trial to the court, of being a persistent felony offender in violation
of General Statutes § 53a-40 (g) and the court’s denial of his motion to
dismiss the part B information, which charged him as such on the basis of
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The jury reasonably could have found the following
facts. On the evening of January 28, 2018, at about 11
p.m., after the victim, Alejandro Marrinan, had finished
working, he went to a local bar in Middletown called
the Corner Pocket. While at the bar, he encountered
the defendant, whom he had met on previous occasions
at the bar and who went by the name ‘‘Taz.’’ The defen-
dant was at the bar with two other individuals, a man
named Mason Moniz and Moniz’ mother. At some point,
the defendant bought the victim a drink, and the two
had a conversation. The defendant asked to borrow
twenty dollars from the victim, who gave him the money
and stated, ‘‘I have my other money at home for my
rent.’’2 The victim testified that he stayed at the bar
with the defendant until the bar closed at 1 a.m., at which
time the defendant invited the victim and Moniz to his
apartment. Before they left the bar, they bought beer
to bring to the apartment.

At the defendant’s apartment, when the victim was
taking off his jacket, he turned around and was punched

his two prior convictions in 2000 and 2006 of possession of narcotics in
violation of General Statutes § 21a-279 (a). His motion to dismiss the part
B information was based on the fact that, pursuant to Public Acts, Spec.
Sess., June, 2015, No. 15-2 (P.A. 15-2), which became effective October
1, 2015, a conviction of possession of narcotics under § 21a-279 (a) is a
misdemeanor and no longer is a felony. Therefore, according to the defen-
dant, his prior convictions under that statute could not be the basis for a
finding that he is a persistent felony offender. In denying the defendant’s
motion to dismiss, the trial court relied on this court’s decision in State v.
Moore, 180 Conn. App. 116, 124, 182 A.3d 696, cert. denied, 329 Conn.
905, 185 A.3d 595 (2018), in which we held that P.A. 15-2 does not apply
retroactively and which this court followed in State v. Bischoff, 189 Conn.
App. 119, 122–23, 206 A.3d 253 (2019), aff’d, Conn. , A.3d
(2021). During the pendency of the appeal in the present case, our Supreme
Court issued its decision in State v. Bischoff, Conn. , A.3d

(2021), affirming this court’s judgment that P.A. 15-2 does not apply
retroactively. At oral argument before this court, the defendant’s appellate
counsel acknowledged that we are bound by our Supreme Court’s decision
in Bischoff and that the defendant’s claim concerning his conviction as a
persistent felony offender no longer is viable. Therefore, counsel withdrew
the issue from consideration on appeal. Accordingly, we do not address
this claim.

2 The victim testified that, on the previous day, Saturday, January 27, 2018,
he withdrew $800 from the bank to pay his rent. He explained that he
withdrew the money in 100 and 50 dollar bills, so that he would not waste it.
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in the face by the defendant and ‘‘knocked out.’’ The vic-
tim testified that he was ‘‘out cold’’ or unconscious for
about thirty seconds, and that he remembered the defen-
dant picking him up and hitting him again, this time in
the mouth. Thereafter, he also was hit by Moniz. At that
time, the defendant and Moniz asked the victim about
a watch,3 and stated that they were going to go to the vic-
tim’s apartment to get his money or they were going to
hurt him.

While the three men walked to the victim’s apart-
ment, which was on Main Street in Middletown, the vic-
tim walked slowly because he had dialed 911 on his cell
phone, which was in his pocket, and hoped that the call
would alert the police to his location. The victim tes-
tified that, during that time, the defendant and Moniz
walked behind him and pushed him. When they arrived
at the victim’s apartment, the defendant was very angry
and demanded that the victim open the door. The victim
testified that the defendant and Moniz forced him to
go inside his apartment, and, once inside, the defendant
said, ‘‘give me the money, where’s the money?’’ The victim
kept his money in a bank envelope in a bedroom closet,
with $400 folded in the envelope and $400 the long way
in the envelope. When the victim took the envelope out
of the closet, the defendant grabbed the envelope, took
the money and left the room, stating that he would

3 Regarding the watch, the victim testified on direct examination that he
‘‘had no idea what [the defendant and Moniz] were talking about . . . .’’
Moniz testified regarding this issue, stating that, about two weeks prior to
the incident at issue here, he had the victim over to his apartment, where
they had been drinking. A watch and chain belonging to Moniz were on a
living room table, and, according to Moniz, the victim was the only one at
his house at the time. When Moniz had his back turned to the victim, the
victim said he was leaving. After the victim left, Moniz noticed that the
watch was not there anymore. At the defendant’s apartment on January 29,
2018, Moniz confronted the victim about the watch, asking him where it
was and if he took it. Moniz testified that the victim denied stealing the
watch but, nevertheless, offered to give him money for it. Moniz testified
further that the victim told him he would give him $300 for the watch, that
the money was at the victim’s apartment, and that they finished another
drink before heading to the victim’s apartment to get the money.
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shoot or hurt the victim if the victim talked to the police.
Although the envelope contained $800, the victim testi-
fied that the defendant took only $400. The defendant
and Moniz then left the apartment, and the victim called
911 again. This time, the victim spoke to a 911 operator
and stated that two people had just robbed him, that
the two individuals were walking down the street, and
that he was scared for his life because one of the robbers
had threatened to shoot him if he talked to the police.
During that call, the victim also stated that he had been
hanging out with friends when the incident occurred
and that, after the defendant took his money, the defen-
dant asked if the victim wanted to go back to the defen-
dant’s apartment.

Officer Kyle Pixley of the Middletown Police Depart-
ment was working a late shift on the evening of January
28, 2018, into the morning of January 29, 2018, when he
received a call at 2:47 a.m. from police dispatch to go to
the north end of Main Street to canvass the area for two
suspects involved in an armed robbery. Once there, he
saw two individuals who matched the descriptions of
the suspects walking northbound on the sidewalk on the
east side of Main Street, just south of Rapallo Avenue, and
they were the only two people on Main Street at that time.
He drove his police cruiser alongside the suspects, stopped,
got out, and asked them to show him their hands. The
men ignored the officer and continued to walk in a north-
bound direction, at which point the officer drew his pis-
tol and asked several more times for them to comply.
Moniz stopped, raised his hands, and ‘‘froze,’’ while the
defendant kept walking and rounded the corner onto
Rapallo Avenue, out of Officer Pixley’s sight. At that time,
Officer Jeffrey Scoppetto of the Middletown Police
Department had arrived at the corner of Main Street and
Rapallo Avenue, stopped his police cruiser on Rapallo
Avenue, got out of his vehicle, and approached the defen-
dant, who was walking in an easterly direction on
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Rapallo Avenue. Initially, the defendant did not comply
with the requests of either officer to come back, but
he eventually walked back toward Officer Pixley. After
the defendant and Moniz were handcuffed, Officer Pix-
ley walked around the corner onto Rapallo Avenue to
see if the defendant had discarded a weapon or other
evidence, and he found two 100 dollar bills lying on the
sidewalk, which were taken and tagged as evidence. Two
50 dollar bills were taken from Moniz and also tagged
as evidence.

In response to the victim’s second 911 call concern-
ing a robbery, Sergeant Nicholas Puorro and Officer
Michael Pellegrini of the Middletown Police Department
went to the victim’s apartment, where they interviewed
the victim. Sergeant Puorro observed that the victim
was ‘‘shaken up,’’ nervous, and scared, and had visible
injuries about his face. Thereafter, Officer Pellegrini took
the victim in his police cruiser to the area of Main Street
and Rapallo Avenue, where the defendant and Moniz
had been detained on the sidewalk. Officer Pellegrini
asked the victim to identify the two suspects, and he
did so ‘‘[i]mmediately’’ and ‘‘[w]ithout hesitation.’’ After
the identifications were made by the victim, which
occurred at 3:20 a.m., he was taken back to his apart-
ment, and he subsequently was transported by ambu-
lance to a hospital after complaining to Officer Pelle-
grini about a head injury. The victim told staff at the
emergency department of the hospital that he thought
he might have been drugged. Matthew Dolan, an emer-
gency medical doctor, saw the victim in the early morn-
ing of January 29, 2018, and ordered certain tests
because the victim had signs of blunt trauma to his
face. The results of those tests indicated that the vic-
tim’s nose was broken.

The defendant was arrested and charged in a third
substitute information with having committed the fol-
lowing crimes: in count one, conspiracy to commit rob-
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bery in the first degree in violation of General Statutes
§§ 53a-48 (a) and 53a-134 (a) (1); in count two, conspir-
acy to commit robbery in the second degree in violation
of General Statutes §§ 53a-48 (a) and 53a-135 (a) (1)
(A); in count three, robbery in the first degree in violation
of § 53a-134 (a) (1); in count four, robbery in the second
degree in violation of § 53a-135 (a) (1) (A); in count five,
assault in the second degree in violation of General Stat-
utes § 53a-60 (a) (1); and in count six, burglary in the sec-
ond degree in violation of § 53a-102 (a). Specifically, in
count six, the state alleged that the defendant commit-
ted burglary in the second degree by entering or remain-
ing unlawfully in the victim’s apartment sometime
between 1 and 2:50 a.m. on January 29, 2018, while the
victim was present, with the intent to commit a crime
therein, namely, robbery in the first degree as alleged
in count three, and/or robbery in the second degree as
alleged in count four, and/or threatening in the second
degree in violation of General Statutes § 53a-62 (a) (1),
and/or larceny in the sixth degree in violation of General
Statutes § 53a-125b (a). The defendant also was charged
in a part B information with being a persistent felony
offender in violation of General Statutes § 53a-40 (g)
as a result of his two prior convictions in 2006 and
2000 of possession of narcotics in violation of General
Statutes § 21a-279 (a).

Following a jury trial, the jury found the defendant
guilty of burglary in the second degree as alleged in
count six and not guilty of the charges in counts one
through five. Thereafter, on June 7, 2019, a trial was
held before the court with respect to the part B informa-
tion, and the defendant was found guilty and adjudi-
cated to be a persistent felony offender. The court there-
after sentenced the defendant on count six to seven years
of incarceration, followed by three years of special
parole with special conditions. This appeal followed.
Additional facts and procedural history will be set forth
as necessary.
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I

The defendant’s first claim is that the court violated
his constitutional rights to confrontation and to present
a defense when it prevented him from cross-examining
the victim about matters that he claimed were highly
relevant to the victim’s bias against the defendant and
motive to falsify his claims to the police. We disagree.

The following additional facts are relevant to this claim.
On April 26, 2019, prior to the commencement of trial,
the defendant filed a motion in limine, requesting ‘‘that
the court allow him to impeach the [victim’s] credibility
with evidence of the [victim’s] felony conviction and to
confront him with certain conduct, while on probation,
which [was] probative of his lack of veracity.’’ Specifi-
cally, the victim had been convicted in 2017 of the felony
of operating a motor vehicle while under the influence
of intoxicating liquor or drugs, and, at the time of the
incident underlying the criminal charges against the
defendant, the victim was serving a period of probation
in connection with that conviction. In his motion, the
defendant stated that he was seeking to cross-examine
the victim, a key witness for the state, ‘‘on evidence of
prior crimes, as well as the status, standard conditions,
and special conditions of the probationary period that
he is currently serving, in addition to the facts and cir-
cumstances surrounding his conviction, the original
sentence and the sentence following a violation of pro-
bation.

‘‘In this case, where there is suspended prison time
hanging over the [victim], the fact that a jury might rea-
sonably contemplate that a person in such a situation
might have a tendency to wish to curry favor with the
prosecuting authorities is a legitimate [ground] of cross-
examination. Secondly, where there will likely be testi-
mony from the [victim] and other witnesses that [the
victim’s] conduct at the time of the alleged incident
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[violated] the terms and conditions of his probation,
[such evidence], at [a] minimum, goes to the state of
mind of the [victim], and certainly towards the [victim’s]
motive to fabricate. As such, these are matters properly
considered by a jury. . . . These facts are different
from mere impeachment as a result of prior criminal
convictions and go directly towards the jury’s ability to
weigh the credibility of the [victim].’’ (Citation omitted.)

In his motion, the defendant acknowledged that the
victim’s felony conviction did not involve a crime that
necessarily related to the victim’s credibility but argued
that the court should balance the probative value of the
evidence against its prejudicial effect. According to the
defendant, the fact that the victim previously had been
convicted of a crime that did not directly reflect on his
credibility did not bar admission of evidence of that
conviction, as the jury could simply afford less weight
to the evidence if it chose to do so.

On May 10, 2019, the court held a hearing on the defen-
dant’s motion in limine. At the hearing, defense counsel
stated that she wanted to ask the victim about the fact
that the victim previously had violated his probation,
although that violation did not occur during the pen-
dency of this case.4 Specifically, defense counsel argued
that, because the victim previously had violated his pro-
bation and was not incarcerated as a result of that vio-
lation, he had an interest in making sure that he stayed
‘‘in the state’s good graces . . . .’’ Defense counsel
stated: ‘‘That certainly goes to any motive to fabri-
cate, also veracity. We do have the fact that he is being

4 The record shows that the victim was found to be in violation of his
probation on October 20, 2017, and that he admitted the violation and was
resentenced on January 8, 2018, which was approximately three weeks prior
to the incident at issue in this case. Defense counsel also sought to inquire
about the fact that the victim had been arrested, twice, while on probation.
The court declined the request, stating that ‘‘an arrest is not a conviction.
Anybody can be arrested.’’ The defendant does not challenge in this appeal
the court’s ruling prohibiting questions about the two arrests.
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accused throughout these allegations of larceny. He has
recently—again, he has experienced the effect of being
arrested while on probation and having the risk of going
back to jail three weeks before, and he did not. So, cer-
tainly he is on notice that, if it happens again, which could
have happened if—if he had been reported for this lar-
ceny, that he could have violated again shortly—in very
short succession, and my guess is, the state would not
have looked quite as kindly on him for the second vio-
lation.’’ The court responded, stating, ‘‘[t]hat’s all too
speculative. That’s way too speculative. There are many
reasons why somebody can get violated [on] probation.
It’s way too speculative.’’

In an oral decision, the court denied the defendant’s
motion in limine, stating: ‘‘So, first of all, our courts have
held that the sixth amendment right to compulsory pro-
cess is limited by controverting public interest and the
rules of evidence. The constitution does not require that
a defendant be permitted to present every piece of evi-
dence he wishes. The trial court retains the power to
rule on admissibility of evidence pursuant to traditional
evidentiary standards.

‘‘In Connecticut, we have a Code of Evidence, which
specifically addresses the issue of prior convictions.
Section 6-7 . . . states that ‘[f]or the purpose of
impeaching the credibility of a witness, evidence that
a witness has been convicted of a crime is admissible if
the crime was punishable by imprisonment of more than
one year. In determining whether to admit evidence of
a conviction, the court shall consider the extent of the
prejudice likely to arise, the significance of the particu-
lar crime in indicating untruthfulness, and the remote-
ness in time of the conviction.’

‘‘Before the court are requests to allow the defendant
to cross-examine the [victim] on his [operating a motor
vehicle while under the influence] conviction and a
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violation of that probation. The violation of that proba-
tion arose as a result of an action prior to the incident
here in question. The [victim] remains on probation.

‘‘Of course, every cross-examination based on a con-
viction has, in itself, a degree of prejudice. To this court,
the question really is what’s the probative value? Having
considered the prejudice and the probative value of
what’s being requested, the court will order as follows.
The defendant may inquire of the [victim] of a prior fel-
ony conviction, and the defendant may inquire as to
whether or not he is currently on probation. Any inquiry
as to whether or not he violated that probation, [or the]
basis of the violation of that probation, the court finds
that its probative value is outweighed by its [prejudice].
Therefore, the court is going to limit the inquiry as to
those two areas.’’

On direct examination by the state, the victim acknowl-
edged that he had a prior felony conviction in 2017 for
operating a motor vehicle while under the influence of
intoxicating liquor or drugs. He also testified that he was
on probation for that offense. Before the commencement
of cross-examination, the state made an oral motion in
limine to preclude the defendant from asking the victim
about whether the victim thought that his consumption
of alcohol on the night in question could result in a vio-
lation of a condition of his probation. In response, defense
counsel asked the court that she be able to question the
victim about his consumption of alcohol on the night
in question. The following colloquy transpired:

‘‘[Defense Counsel]: . . . It may not—based on the
state’s representation, even though [the victim’s con-
sumption of alcohol] may not be a technical violation
[of his probation], it could change the conditions of his
current probation. If he had finished substance abuse
treatment and his probation officer learned that he was
now consuming excess amounts of alcohol, then the
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probation officer could potentially change those condi-
tions, require him to go back into treatment. That may
be something that the [victim] would wish to avoid and,
because of that, he may not want the probation officer
to get information about what had happened that night,
the fact that he was consuming potentially excess
amounts of alcohol, that he was intoxicated, as he repre-
sented in the emergency room. And for those reasons,
the defense believes that probing into that line of ques-
tioning is relevant to his motive to fabricate, his verac-
ity, and we believe that we should be able to have that
opportunity to question him.

‘‘The Court: Well, isn’t that speculative, whether or
not the probation officer may or may not use this to
violate his probation? He hasn’t done it yet.

‘‘[Defense Counsel]: Well, it is in the mind of the [vic-
tim], whether he has those concerns, we should be able
to ask him about, because that may lead him to have
a motive to fabricate. So, he may speculate, but that is
something that we should be able to question him about.
Did he have those concerns?

‘‘[The Court]: No. But isn’t that speculation on your
part? I mean, you’re assuming that the probation officer
may violate him if he—if he drank alcohol.

‘‘[Defense Counsel]: I’m not—I’m not assuming that
the probation officer would violate him if he drank alco-
hol. What we would want to question the witness about
is whether or not he knew that one of the conditions of
his probation was substance abuse treatment and whether
he knew that, potentially, the knowledge of him being
intoxicated on that night or drinking excessive amounts
of alcohol while he’s on probation for a felony [convic-
tion of operating a motor vehicle while under the influ-
ence] could potentially change those conditions of his
probation.
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‘‘I’m not speculating as to whether it would, but we
believe that being able to question him about his thoughts
on that, whether he knew those [conditions] of his pro-
bation is relevant and necessary in order to delve into
his motive to fabricate and his veracity.

‘‘The Court: Okay.

‘‘[Defense Counsel]: And bias, for that matter. Thank
you.

‘‘[The Prosecutor]: Your Honor, I would direct the
court’s attention to § 6-6 of the Connecticut Code of
Evidence, subsection (b), on specific instances of con-
duct where it says [the] general rule, where it’s codified
that a witness may be asked, in good faith, about spe-
cific instances of conduct of the witness, if probative
of the witness’ character for truthfulness. The fact that
he consumed alcohol is not something that would be
probative of his truthfulness. . . .

‘‘[Defense Counsel]: Your Honor, just in response,
the defense filed a motion specifically delving into this
area regarding the [victim’s] state of mind. The court has
made a ruling regarding our questioning of him on pro-
bation, the fact that he was on probation at the time,
the fact that he’s on probation now, the fact that he has
that felony conviction for [operating a motor vehicle
while under the influence]. This goes specifically to his
state of mind at the time and is particularly relevant to
show motive, bias, or interest, and there is case law in
Connecticut that any evidence tending to show motive,
bias, or interest of an important witness is never collat-
eral or irrelevant.

‘‘We should be able to question him about that, about
his state of mind at the time and whether or not he may
have had an interest at the time, knowing that he was
on probation and that this event did happen. We should
be able to question him about that in order to determine
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what his state of mind was at the time and if he had any
motive, bias, or interest at that time. . . .

‘‘The Court: Are you familiar with § 6-7 of the [Con-
necticut Code of Evidence]? . . .

‘‘[Defense Counsel]: Yes.

‘‘The Court: And it talks, as a general rule, of impeach-
ing the credibility of a witness, evidence that a witness
has been convicted of a crime is admissible if the crime
was punishable by imprisonment for more than one year.
In determining whether to admit evidence of a convic-
tion, the court shall consider the extent of the prejudice
likely to arise, the significance of the particular crime
indicating untruthfulness, and the remoteness in time
of the conviction.

‘‘There are several cases that talk about what types
of crimes may be admitted for untruthfulness, lack of
veracity. And the [Connecticut] Code [of Evidence] still
leaves it to the discretion of the court as to whether or
not to admit it or not, and the court has to impose a bal-
ancing act, probative value versus prejudicial [effect].

‘‘Now, I allowed you yesterday, or whenever we heard
the motion, to ask questions as to his conviction of a
felony [for operating a motor vehicle while under the
influence]. I’m not sure that [such] a felony [conviction]
goes toward veracity. It’s not a crime of larceny. It’s not
a crime of fraud or things of that sort. It’s a felony. So,
I allowed you to question him on that basis, and I went
beyond that and allow[ed] you to ask whether or not
he’s on probation for that.

‘‘The [Connecticut] Code [of Evidence] limits the sub-
ject matter of proof to the introduction that the witness
has been convicted of a crime. The court shall limit the
crime by its name and when and where the conviction
was rendered. Except that the court may exclude evi-
dence of the name of the crime and, if the witness denies
the conviction, the court may permit evidence of the pun-
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ishment imposed. That’s if the victim . . . denies the
conviction.

‘‘I think I—I think I’ve granted you extra latitude by
allowing you to inquire as to whether or not he’s on
probation. But whether or not he’s going to be violated
for his probation, this incident occurred a year ago, a
year and a half ago. Whether or not he’s going to be vio-
lated or not I think goes beyond that scope.

‘‘[Defense Counsel]: Your Honor, if I may just respond?
The court did make a ruling regarding the defense being
able to question the [victim] about being on probation
at the time and also being on probation today.

‘‘The Court: Right.

‘‘[Defense Counsel]: That is a separate matter from
whether or not he has a felony conviction that goes dir-
ectly towards veracity. The court also ruled that we
could discuss the fact that he has a felony conviction.
In fact, the state already elicited that information from
the [victim].

‘‘The Court: Right.

‘‘[Defense Counsel]: And the state also elicited the
information regarding the [victim] being on probation.
The questions that the defense is seeking or may seek
to ask the [victim] [do] not go to whether or not he was
on probation but whether his state of mind at the time
could have been affected by the knowledge that being
on probation and being intoxicated at the time could
give him some motive, interest, or bias to fabricate.
. . . Now, the defense should be able to cross-examine
this [victim] regarding whether he had any motive, inter-
est, bias, or prejudice based on the knowledge that,
because he was being monitored and because this inci-
dent happened and if his probation officer found out
about that, it could change the conditions of his proba-
tion. It could have a number of consequences and
I’m not—

‘‘The Court: But that’s all speculative.
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* * *

‘‘The Court: Like I said to you when I issued the deci-
sion, the sixth amendment is not unlimited. It does still
have to—there are rules of evidence that allow some
and exclude other testimony. Anything else?

‘‘[Defense Counsel]: Your Honor, just to conclude,
the defense believes that [the defendant’s] sixth amend-
ment right to fully cross-examine this [victim] should
allow him to fully delve into areas of motive, interest,
bias, or prejudice as a matter of right in order to deter-
mine whether this [victim] did have any ulterior motives
to fabricate, what his state of mind was at the time, and
being able to cross-examine this witness against [the
defendant] is a fundamental right in [the defendant’s]
trial. Any—we believe that any limit on that ability to
cross-examine would affect his due process rights.

‘‘The Court: Well, all right. Well, okay. Thank you for
that. The court’s decision is that you can inquire as to
the crime, which is the [operating a motor vehicle while
under the influence] felony conviction. By the way, I
think the court is being even generous by allowing you
to name the crime. And the fact that he’s on probation. I
think that the court’s already gone beyond the—beyond
that which is permitted by the [Connecticut] Code [of
Evidence]. I’m going to find that asking questions with
respect to any potential violation of his probation is so
speculative that the probative value is outweighed by
any—by the prejudicial value of it. . . .

‘‘[Defense Counsel]: Just to clarify. Is the defense
allowed to discuss the probation conditions of his pro-
bation?

‘‘The Court: No. You can ask that he had a felony
conviction. You can ask that it’s for [operating a motor
vehicle while under the influence]. You can ask that
he’s on probation for it.’’
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When defense counsel also asked the court if it was
permissible to ask the victim whether one of the stan-
dard conditions of his probation was not to be arrested,
the state objected on the ground of relevance, and the
court asked, ‘‘[h]ow is that relevant?’’ Defense counsel
explained that it was relevant ‘‘to delve into the [vic-
tim’s] state of mind and motive to fabricate,’’ given the
allegation against the victim that he stole Moniz’ watch.
See footnote 3 of this opinion. According to the defense,
if the victim knew that one of the standard conditions
of his probation was not to have any new arrests, and
he was being accused of a larceny involving the theft
of a watch, that might have given him a motive to fabri-
cate his allegations against the defendant. The court did
not agree and limited cross-examination to the victim’s
felony conviction and whether he was on probation at
the time of the incident and at trial. The court explained:
‘‘Now, you can test his veracity pursuant to the [Con-
necticut] Code [of Evidence]. You can—you can cer-
tainly cross-examine him. But the limit of his felony
conviction is limited to the fact that he has one for
[operating a motor vehicle while under the influence]
and that he’s on probation for it.’’

On cross-examination of the victim, the defense
brought out the fact that, at the time of the incident,
the victim was on probation for a 2017 felony convic-
tion for operating a motor vehicle while under the influ-
ence of intoxicating liquor or drugs and that he was still
on probation at the time of trial. Defense counsel also
addressed a number of inconsistencies in the victim’s
testimony. Some of those inconsistencies included the
following: (1) although the victim testified on direct
examination that he drank a Long Island iced tea while
at the defendant’s apartment after the bar had closed,
he testified on cross-examination that he had the drink
at the bar, not the defendant’s apartment, and that he
actually did not have any drinks at the defendant’s apart-
ment; (2) the fact that the victim told a victim’s advo-
cate that he had had only one drink at the bar, but, at
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the emergency department of the hospital, told staff
that he had one or two drinks with acquaintances and
testified on direct examination that he had three drinks
at the bar; (3) the victim testified on direct examination
and told a 911 dispatcher that the defendant stole $300
from him, but the victim told a victim’s advocate and
testified on cross-examination that the defendant took
$400 from him; and (4) the victim told staff at the emer-
gency department that he might have been drugged but
never mentioned that to the 911 dispatcher or to the
police.

On appeal, the defendant claims that the trial court
erred in determining that his proposed questions of the
victim were speculative and more prejudicial than pro-
bative. According to the defendant, the proposed ques-
tions of the victim ‘‘went directly to establishing that
[the victim] may have had his own reasons for fabricat-
ing his allegations,’’ and that, ‘‘[w]ithout any evidence
of [the victim’s] motive to lie, the jury had no reason
to disbelieve his claim that [the] defendant forcefully
entered his apartment so that he and Moniz could take
[the victim’s] money.’’ The defendant explains in his brief
to this court that ‘‘[t]he mere fact that the jury learned
that [the victim] had a felony conviction and was on pro-
bation did not matter because [the] defendant was
unable to show how those things impacted [the victim’s]
claims.’’ The defendant, thus, claims that the court’s rul-
ing, which deprived him of the opportunity to develop
the victim’s motive and bias, was harmful and warrants
a new trial because it violated his constitutional rights
to confrontation, to present a defense, and to a fair trial.

Before addressing the merits of the defendant’s claim,
we set forth our standard of review and the law that guides
our analysis. ‘‘[T]he sixth amendment to the [United
States] constitution guarantees the right of an accused
in a criminal prosecution to confront the witnesses
against him. . . . The primary interest secured by
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confrontation is the right to cross-examination . . . .
Compliance with the constitutionally guaranteed right
to cross-examination requires that the defendant be
allowed to present the jury with facts from which it
could appropriately draw inferences relating to the wit-
ness’ reliability. . . . However, [t]he [c]onfrontation
[c]lause guarantees only an opportunity for effective
cross-examination, not cross-examination that is effec-
tive in whatever way, or to whatever extent, the defense
might wish. . . . Thus, [t]he confrontation clause does
not . . . suspend the rules of evidence to give the
defendant the right to engage in unrestricted cross-
examination. . . .

‘‘Although [t]he general rule is that restrictions on
the scope of cross-examination are within the sound
discretion of the trial [court] . . . this discretion
comes into play only after the defendant has been per-
mitted cross-examination sufficient to satisfy the sixth
amendment. . . . If that constitutional standard has
been satisfied, then [t]he trial court’s ruling on eviden-
tiary matters will be overturned only upon a showing
of a clear abuse of the court’s discretion. . . . [That is
to say] [t]he court’s decision is not to be disturbed unless
[its] discretion has been abused, or the error is clear and
involves a misconception of the law.’’ (Citation omitted;
internal quotation marks omitted.) State v. Lopez, 177
Conn. App. 651, 661–62, 173 A.3d 485, cert. denied, 327
Conn. 989, 175 A.3d 563 (2017). Thus, this court ‘‘must
engage in a two step analysis. We must determine first
whether the cross-examination permitted to defense
counsel comported with sixth amendment standards
. . . and second, whether the trial court abused its dis-
cretion in restricting the scope of that cross-examina-
tion. . . . Once it is established that the trial court’s
ruling on the scope of cross-examination is not constitu-
tionally defective, this court will apply [e]very reason-
able presumption . . . in favor of the correctness of
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the court’s ruling in determining whether there has been
an abuse of discretion. . . . To establish an abuse of
discretion, [the defendant] must show the restrictions
imposed upon [the] cross-examination were clearly prej-
udicial.’’ (Citations omitted; internal quotation marks
omitted.) State v. Errol J., 199 Conn. App. 800, 807–808,
237 A.3d 747, cert. denied, 335 Conn. 962, 239 A.3d
1213 (2020).

This court has stated that, ‘‘[a]lthough only relevant
evidence may be elicited through cross-examination . . .
[e]vidence tending to show motive, bias or interest of
an important witness is never collateral or irrelevant.
[Indeed, it] may be . . . the very key to an intelligent
appraisal of the testimony of the [witness]. . . .
Accordingly, cross-examination to elicit facts tending
to show that a witness’ testimony was motivated by bias
may not be unduly restricted.’’ (Internal quotation marks
omitted.) State v. Kehayias, 162 Conn. App. 310, 323,
131 A.3d 1200 (2016). Therefore, ‘‘[a]lthough it is within
the trial court’s discretion to determine the extent of
cross-examination and the admissibility of evidence,
the preclusion of sufficient inquiry into a particular
matter tending to show motive, bias and interest may
result in a violation of the constitutional requirements
[of the confrontation clause] of the sixth amendment.’’
(Internal quotation marks omitted.) State v. Jessie L.
C., 148 Conn. App. 216, 224, 84 A.3d 936, cert. denied,
311 Conn. 937, 88 A.3d 551 (2014). ‘‘In determining
whether a defendant’s right of cross-examination has
been unduly restricted, we consider the nature of the
excluded inquiry, whether the field of inquiry was ade-
quately covered by other questions that were allowed,
and the overall quality of the cross-examination viewed
in relation to the issues actually litigated at trial.’’ (Inter-
nal quotation marks omitted.) State v. Rogelstad, 73
Conn. App. 17, 22, 806 A.2d 1089 (2002). ‘‘In so inquiring,
reviewing courts have declined to hold that a defen-
dant’s confrontation right was violated by limits on
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cross-examination when the defendant was allowed to
ask other questions about the same motive, bias, or
interest.’’ State v. Kehayias, supra, 327.

In Kehayias, this court found that the defendant’s con-
stitutional right to confrontation was not violated when
the trial court ‘‘merely limited, and did not preclude,
inquiry into a specific motive that already had been
robustly developed on cross-examination . . . .’’ Id.,
328. In contrast, in State v. Milum, 197 Conn. 602, 607–
608, 500 A.2d 555 (1985), ‘‘our Supreme Court found
error where the trial court refused to allow the defen-
dant to ask the victim at all about either the victim’s
pending civil suit arising from the same events against
the defendant, or about the victim’s demand for $25,000
in exchange for her recommendation of a suspended
sentence for the defendant.’’ (Emphasis in original.)
State v. Kehayias, supra, 162 Conn. App. 328.

In the present case, the trial court based its ruling
on § 6-7 of the Connecticut Code of Evidence, which
concerns evidence of a conviction of a crime and pro-
vides in relevant part: ‘‘For the purpose of impeaching
the credibility of a witness, evidence that a witness has
been convicted of a crime is admissible if the crime was
punishable by imprisonment for more than one year.
. . .’’ See also State v. Clark, 137 Conn. App. 203, 207,
48 A.3d 135 (2012) (it is well established that ‘‘[t]he
credibility of a witness may be attacked by introducing
the witness’ conviction of a crime if the maximum pen-
alty for that conviction is imprisonment exceeding one
year’’ (internal quotation marks omitted)), aff’d, 314
Conn. 511, 103 A.3d 507 (2014). The rule lists a number
of factors that the court should consider in determining
whether to admit evidence of a conviction, including
‘‘the extent of the prejudice likely to arise’’; Conn. Code
Evid. § 6-7 (a) (1); and ‘‘the significance of the particular
crime in indicating untruthfulness . . . .’’ Conn. Code
Evid. § 6-7 (a) (2). In determining the admissibility of
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such evidence, the test is ‘‘whether the probative value
of the evidence outweighs its prejudicial effect.’’ State
v. Martin, 201 Conn. 74, 88, 513 A.2d 116 (1986). ‘‘The
trial court, because of its intimate familiarity with the
case, is in the best position to weigh the relative mer-
its and dangers of any proffered evidence. . . . This
principle applies with equal force to the admissibility of
prior convictions.’’ (Internal quotation marks omitted.)
State v. Ciccio, 77 Conn. App. 368, 386, 823 A.2d 1233,
cert. denied, 265 Conn. 905, 831 A.2d 251 (2003); see
also State v. Harrell, 199 Conn. 255, 262, 506 A.2d 1041
(1986) (‘‘[the] balancing of intangibles—probative val-
ues against probative dangers—is so much a matter
where wise judges in particular situations may differ
that a [leeway] of discretion is generally recognized’’
(internal quotation marks omitted)). We also note that
‘‘conviction of a crime not directly reflecting on credi-
bility clearly lacks the direct probative value of a crimi-
nal conviction indicating dishonesty or a tendency to
make false statement. Thus, the balance used to mea-
sure admissibility of prior convictions is weighted less
heavily toward admitting the prior conviction when it
involves a crime related only indirectly to credibility.’’
(Internal quotation marks omitted.) State v. Swilling,
180 Conn. App. 624, 658, 184 A.3d 773, cert. denied, 328
Conn. 937, 184 A.3d 268 (2018).

In the present case, we must examine whether the
court’s limitation on the defendant’s cross-examina-
tion of the victim deprived the defendant of his constitu-
tional right to confrontation and, if not, whether the
court’s ruling was an abuse of its discretion. Despite
the fact that the victim’s prior felony conviction of
operating a motor vehicle while under the influence of
intoxicating liquor or drugs did not involve a crime that
reflected on the victim’s credibility, the court permitted
questioning regarding the victim’s conviction of that
crime, the name of the crime and the fact that the victim
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was on probation for his conviction of that crime, both
at the time of the incident underlying the charges and
at the time of trial. Our Supreme Court has stated that
the right to cross-examination under the sixth amend-
ment is satisfied ‘‘when . . . the defendant is allowed
to impeach the witness by [inquiring into the existence
of] a prior, unspecified felony conviction.’’ (Emphasis
omitted.) State v. Dobson, 221 Conn. 128, 137, 602 A.2d
977 (1992). Here, the court went beyond that and permit-
ted the name of the crime underlying the felony convic-
tion, as well as questioning regarding the defendant’s
probationary status, even though the felony conviction
did not involve a crime relating directly to the credibility
of the victim. See State v. Swilling, supra, 180 Conn.
App. 658–59 (‘‘[t]o avoid unwarranted prejudice to the
witness, when a party seeks to introduce evidence of
a felony that does not directly bear on veracity, a trial
court ordinarily should permit reference only to an
unspecified crime carrying a penalty of greater than one
year that occurred at a certain time and place’’ (internal
quotation marks omitted)).

For this court to determine that the defendant’s sixth
amendment right to confrontation has been met, we
must be satisfied that ‘‘defense counsel [was] permitted
to expose to the jury the facts from which [the] jurors,
as the sole triers of fact and credibility, could appropri-
ately draw inferences relating to the reliability of the
witness.’’ (Internal quotation marks omitted.) State v.
Fernando R., 103 Conn. App. 808, 819, 930 A.2d 78, cert.
denied, 284 Conn. 936, 937 A.2d 695 (2007). In doing so,
we must consider ‘‘the nature of the excluded inquiry,
whether the field of inquiry was adequately covered
by other questions that were allowed, and the overall
quality of the cross-examination viewed in relation to
the issues actually litigated at trial.’’ (Internal quotation
marks omitted.) Id.

First, it is important to note that the trial court did
not completely exclude all inquiry regarding the vic-
tim’s prior felony conviction; in fact, the court permitted
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questions regarding the felony conviction, the name of
the crime underlying the conviction, and the fact that
the defendant was on probation for that conviction, and
its ruling complied with the requirements of § 6-7 of the
Connecticut Code of Evidence. On appeal, the defendant
challenges the court’s ruling precluding inquiry regard-
ing (1) the conditions of the victim’s probation, (2) the
victim’s consumption of alcohol on the night in question
and whether the victim thought that might result in a
violation or change in the conditions of his probation,
and (3) whether the victim feared that the allegations
of larceny against him for the theft of a watch would
result in his arrest and a violation of his probation. The
defendant claims that he was deprived of the opportu-
nity to develop the victim’s motive and bias because
he could not delve further into how the victim’s proba-
tionary status may have impacted and motivated the
victim to fabricate the allegations against the defendant.
We do not agree.

We agree with the trial court’s determination that the
proffered line of questioning was based on speculation
and that its probative value was outweighed by its prej-
udicial effect. With respect to the conditions of the vic-
tim’s probation and his consumption of alcohol on the
night in question, defense counsel acknowledged that
the victim’s consumption of alcohol would not have been
a technical violation of his probation, which required
substance abuse treatment, and claimed that the victim
might have been worried that the conditions of his pro-
bation could potentially change and require him to
undergo more substance abuse treatment. The fact that
the victim might have been worried about a potential
change in a condition of his probation is clearly within
the realm of speculation, and we conclude that the defen-
dant has failed to provide a sufficient foundation to sup-
port his claim that the proffered evidence related to
the victim’s motive to fabricate the allegations against
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him. This is particularly so given that the victim called
the police, prompting his meeting with them. It strains
credulity to believe that if the victim was worried about
the police learning that he was drinking alcohol he would
initiate contact with them so that they could observe him
after he had just done so.

Moreover, the defendant’s claim that he should have
been allowed to question the victim about his motive to
fabricate relating to the theft of Moniz’ watch is equally
unavailing. According to the defendant, the victim’s alleged
fear that a larceny charge might be brought gainst him
for the theft of Moniz’ watch, resulting in a violation of
his probation, may have motivated the victim to fabri-
cate the allegations against the defendant. Again, we
agree with the court’s determination that the proffered
questioning was based on speculation. According to the
victim’s testimony, he ‘‘had no idea’’ what the defendant
and Moniz were talking about when they had asked the
victim about a watch after hitting him. It was a relatively
short time period between when the victim was first
confronted about the theft of the watch, and when he
called 911 both on the walk to his apartment and imme-
diately after the defendant and Moniz left his apartment
after stealing his rent money. Although the defendant
claimed at trial that the victim might have feared that
an arrest for larceny would result in a violation of the
victim’s probation, the defendant never explained to
the trial court or to this court how the victim’s initiation
of contact with the police on the night of the incident
was consistent with the victim’s desire to avoid police
involvement. To the contrary, involving the police in
his dispute with the defendant and Moniz only increased
the possibility that the two men would accuse the victim
of larceny when confronted by the accusation that they
assaulted the victim. Under these circumstances, the
court was justified in excluding the proffered line of
questioning as speculative. Consequently, the court’s
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rulings restricting the defendant’s cross-examination of
the victim did not violate his sixth amendment right to
confrontation. That being the case, ‘‘[t]he trial court
has broad discretion . . . in determining the admissi-
bility of evidence claimed to be remote, repetitious, or
otherwise lacking in probative value.’’ State v. Bova,
240 Conn. 210, 229, 690 A.2d 1370 (1997). We cannot say
that the court abused its wide discretion in determin-
ing that the probative value of the evidence did not out-
weigh its prejudicial effect.

The defendant’s attempt to characterize the proffered
line of questioning as relating to the victim’s state of
mind is tenuous and does not change its speculative
nature. ‘‘The trial court has the discretion to exclude
speculative evidence, expert or otherwise.’’ (Internal
quotation marks omitted.) Bridgeport Harbour Place
I, LLC v. Ganim, 131 Conn. App. 99, 123, 30 A.3d 703,
cert. granted, 303 Conn. 904, 31 A.3d 1179 (2011) (appeal
withdrawn January 27, 2012), and cert. granted, 303
Conn. 905, 31 A.3d 1180 (2011) (appeal withdrawn Janu-
ary 26, 2012). Although the trial court did not explicitly
find that the proffered evidence was irrelevant, it did
find the evidence to be speculative in nature, and this
court has determined previously that speculative evi-
dence is irrelevant. See State v. Sulser, 109 Conn. App.
852, 874, 953 A.2d 919, cert. denied, 289 Conn. 939, 959
A.2d 1006 (2008); see also State v. Davis, 298 Conn. 1,
23–24, 1 A.3d 76 (2010) (trial court did not abuse its
discretion in excluding evidence when defendant’s
foundation for proffered evidence was ‘‘wholly specula-
tive’’). Moreover, ‘‘[a] defendant . . . may introduce
only relevant evidence, and, if the proffered evidence is
not relevant, its exclusion is proper and the defendant’s
right [to confrontation] is not violated.’’ (Internal quota-
tion marks omitted.) State v. Lee-Riveras, 130 Conn.
App. 607, 622, 23 A.3d 1269, cert. denied, 302 Conn. 937,
28 A.3d 992 (2011).
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Finally, we note that the defendant undertook an
extensive and robust cross-examination of the victim.
As the defendant pointed out in his appellate brief, there
were many inconsistencies in the victim’s testimony
that he addressed on cross-examination, and the vic-
tim’s ‘‘testimony was so riddled with inconsistencies
that, on redirect examination, the prosecutor asked him
if he was working nights during the trial, and later sug-
gested to the jurors [that] he was sleep-deprived . . .
[as a] reason for the inconsistencies.’’ In fact, the jury
found the defendant not guilty of five of the six charges
against him, which was indicative that the jury did not
credit all of the victim’s testimony. The issues related
to the victim’s probationary status on which the court
excluded questioning were marginally related, at best,
to the issues in the case. ‘‘Every evidentiary ruling which
denies a defendant a line of inquiry to which he thinks
he is entitled is not constitutional error.’’ (Internal quo-
tation marks omitted.) State v. Moye, 214 Conn. 89, 95,
570 A.2d 209 (1990). In the present case, the defendant
was afforded the opportunity on cross-examination ‘‘to
expose to the jury the facts from which jurors, as the
sole triers of fact and credibility, could appropriately
draw inferences relating to the [victim’s] reliability
. . . .’’ (Internal quotation marks omitted.) Id.

We conclude that the court’s ruling limiting the defen-
dant’s cross-examination of the victim did not imper-
missibly infringe on his constitutional right to confron-
tation.5 Having found no constitutional violation, we

5 In his appellate brief, the defendant also claims that the court’s exclusion
of the proffered line of questioning violated his constitutional right to present
a defense. For the same reason we have rejected the defendant’s claimed
violation of his constitutional right to confrontation, we reject this claim
as well. See State v. Saucier, 90 Conn. App. 132, 142–43, 876 A.2d 572
(2005) (‘‘The defendant’s constitutional claim that he was prohibited from
presenting a defense by the court’s exclusion of the proffered evidence first
required him to show that the exclusion was improper. . . . Because we
conclude that the court did not abuse its discretion in excluding the proffered
evidence [as speculative and irrelevant], it follows that the defendant’s
constitutional right to present a defense was not violated.’’ (Citation omit-
ted.)), aff’d, 283 Conn. 207, 926 A.2d 633 (2007).



Page 85ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 586 JULY, 2021 615

State v. Lanier

also conclude that the court’s evidentiary ruling was
not a clear abuse of the court’s wide discretion. See
State v. Lopez, supra, 177 Conn. App. 662.

II

The defendant next claims that the trial court’s jury
instruction on burglary in the second degree misled the
jury because the court never instructed the jury on the
definitions of two terms, ‘‘physical threat’’ and ‘‘immi-
nent,’’ set forth in the elements of threatening in the
second degree, which was one of the alleged underlying
crimes for the burglary charge. The state counters that
the defendant waived his claim of instructional error.
We agree with the state.

For this court to address the issue of waiver, it is nec-
essary to provide a detailed account of what transpired
between the court and the parties, and, thus, we set
forth the following additional facts, as gleaned from
the record. Count six of the third substitute informa-
tion charged the defendant with burglary in the second
degree, alleging that, on January 29, 2018, between 1
and 2:50 a.m., he entered or remained unlawfully in a
dwelling, while the victim was present in such dwelling,
with the intent to commit a crime therein, namely, rob-
bery in the first degree, robbery in the second degree,
threatening in the second degree, and/or larceny in the
sixth degree.

The defendant’s trial commenced on May 15, 2019.
After the jury was excused and before the court
adjourned for that day, the court stated: ‘‘Counsel,
before we adjourn for today, I had to—I should let you
know that I have a draft of the jury instructions ready.
It is a draft. It is a rough draft. We will have a conference
at the end of all the evidence, and I certainly will wel-
come any—any comments, suggestions, requests,
or otherwise. If you want to have a copy of the draft
instructions now, I’m happy to give it to you.’’ The next
day, May 16, 2019, the court stated: ‘‘[B]efore you get
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started, I’d like to just put on the record that yesterday,
at the close of evidence, the court gave both parties a
draft of the jury instructions. It’s a draft. Obviously, we’re
going to have a charging conference at the end of all
the evidence. I just want everybody to have an ample
opportunity to review it, to make comments or sugges-
tions or additions or subtractions, and we’ll take care
of that at the right time. But I just want to put on the rec-
ord that everybody has a copy of the draft instructions.’’
Evidence and testimony continued on May 16 and Fri-
day, May 17, 2019. At the close of the day on May 17, the
prosecutor stated that he had a request to charge that
he could file that day so that defense counsel and the
court could review it over the weekend. In response, the
court requested that both the state and the defendant
submit proposed charges and stated that, if time allowed,
they would have a charging conference on Monday.
When defense counsel requested that the court permit
her to submit a proposed charge on Monday, the court
agreed to the request.

On Monday, May 20, 2019, defense counsel explained
to the court that the one witness she had planned to
call that day would not be testifying and that she needed
time to discuss with the defendant whether he would
testify. She also asked for additional time to look over
the state’s supplemental request to charge, which she
had just received that morning, to which the court
replied: ‘‘Well, you’ve had the court’s version, right, for
some time, right?’’ Defense counsel stated, ‘‘yes,’’ in
response to the question, and the court granted her
request for additional time. At 11:30 a.m., when court
resumed, defense counsel informed the court that the
defendant would not be testifying. After the court can-
vassed the defendant, it addressed the issue of whether
it would charge the jury that afternoon or wait until
the next day. After a discussion with counsel, it was
decided that the jury would be instructed the following
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day. Subsequently, the defense made an oral motion
for a judgment of acquittal, which the court denied.
Thereafter, the court stated: ‘‘So, now we have the
opportunity to have a jury charge conference. I’ve—
the court has provided copies of the court’s instruction
on Wednesday, May 15. It’s now Monday, May 20. The
court received on Friday the state’s request for charge.
The court also received this morning a supplemental
request to charge, and this morning the court received
the defendant’s request to charge.’’

The court then proceeded to address the state’s
request to charge, each time asking the defense for
comment with respect to each issue addressed. As to
each issue, after hearing comments from both sides,
the court stated whether it adopted the request and, if
so, the language of the instruction with the modifica-
tion. The court followed the same procedure concern-
ing the defendant’s request to charge. After the court
addressed all of the issues raised in the defendant’s
request to charge, it asked: ‘‘Anything else we should
address in the instructions?’’ Defense counsel replied:
‘‘Nothing further, Your Honor.’’ The court next addressed
the state’s supplemental request to charge, after which
it, again, asked if there was anything else that needed
to be addressed at that time. Defense counsel replied:
‘‘Nothing with regard to the jury charge, Your Honor.’’
The written requests to charge filed by the state6 and
the defendant7 did not raise any issues concerning either

6 The state’s written request to charge included jury instructions regarding
the police investigation, assault in the second degree as it relates to the
element of serious physical injury, consciousness of guilt and exhibits that
contained partial redactions. The state’s supplemental written request to
charge included a charge on accessory liability.

7 The defendant’s written request to charge included jury instructions
concerning reasonable doubt, the credibility of witnesses, impeachment
evidence, the prior inconsistent statements of the victim and Moniz, and a
specific unanimity charge. In his request to charge, the defendant also
objected to the state’s request to charge on assault in the second degree as
it relates to the element of serious physical injury, as well as the state’s
requests to charge as to the police investigation and consciousness of guilt.
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the court’s proposed charge on burglary in the second
degree or its charge on threatening in the second degree
as a crime underlying the burglary charge. Nor did either
party or the court address any issue relating to the court’s
proposed charge on threatening in the second degree
as alleged in count six during the charging conference,
despite the court’s repeated requests of counsel as to
whether anything further needed to be addressed.

At the charging conference, the state did raise a claim
concerning the jury charge as to count six as it related
to the underlying offense of larceny in the sixth degree.
Specifically, the prosecutor asked whether the court
was ‘‘going to instruct the jury on the elements . . . of
larceny’’ in the sixth degree. The issue concerned whether
the court would charge the jury regarding the element
of the monetary amount needed for larceny in the sixth
degree. The court then stated: ‘‘Counsel, hold on. The ele-
ments of count six are as follows. A person is guilty of
burglary in the second degree when such person unlaw-
fully enters and/or remains in a dwelling, while a per-
son other than a participant in the crime is actually
present in such dwelling, with intent to commit a crime
therein. . . .

‘‘For you to find the defendant guilty of this charge,
the state must prove the following elements beyond
a reasonable doubt. One, the first element is that the
defendant knowingly and unlawfully entered and/or
remained in a dwelling. A person acts knowingly with
respect to conduct or circumstances when he is aware
that his conduct is of such nature or that such circum-
stances exist. Dwelling means a building that is usually
occupied by a person lodging therein at night. There-
fore, a structure that cannot possibly be occupied as a
lodging cannot be a dwelling.

‘‘You must also determine whether the defendant
unlawfully entered and/or remained in the dwelling. A
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person unlawfully enters and/or remains in a dwelling
when he is not licensed or privileged to do so. To be
licensed or privileged, the defendant must either have
consent from the person in possession of the dwelling
or have some other right to be in the dwelling. To enter,
etcetera, etcetera.

‘‘Element two, to commit a crime therein. The second
element is that the defendant intended to commit a
crime in that dwelling. A person acts intentionally with
respect to a result when his conscious objective is to
cause such result.

‘‘Even if the defendant never actually committed a
crime in the dwelling, if the evidence establishes beyond
a reasonable doubt that [he] was [there] with such
[intent], that is sufficient to prove that the defendant
unlawfully entered and/or remained in the dwelling with
the intent to commit a crime therein. . . .

‘‘In this case, the state claims that the defendant
intended to commit the crimes of robbery in the first
degree and/or robbery in the second degree and/or
threatening in the second degree and/or a larceny in
the sixth degree. I have previously defined the crimes
of robbery in the first degree, robbery in the second
degree, and larceny. I refer you to those definitions
above.

‘‘Threatening in the second degree is defined as, etcet-
era, etcetera, etcetera.

‘‘If you unanimously find that the state has proved
beyond a reasonable doubt each of the elements of the
crime of burglary in the second degree, then you shall
find the defendant guilty.’’

At no point during the discussion at the charging con-
ference concerning count six and whether the charge
needed to include the monetary element to support an
allegation of larceny as an underlying crime, or when
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the court specifically referenced the threatening charge,
did the defendant raise any issue concerning the fail-
ure of the court’s charge to address the elements of the
crime of threatening in the second degree. At the end of
the charging conference on May 20, 2019, the court
again asked if there was anything else that needed to
be addressed with respect to the jury instructions,
to which defense counsel replied: ‘‘Nothing from the
defense.’’ Following a short break, the court provided
counsel with a copy of the jury instructions, which
included any changes from the charging conference,
and stated that they could talk about anything further
regarding the proposed charge at 9:30 a.m. the next
morning.

After court convened on May 21, 2019, the court first
addressed some minor spelling, punctuation, and gram-
matical changes it had made to the charge, and then it
discussed another issue raised by the parties the pre-
vious day. When the court asked if there was anything
else that should be addressed, defense counsel stated
that she had one more concern regarding the jury
instructions, which related to the definition of serious
physical injury, and the court addressed the issue. When
the court charged the jury regarding burglary in the
second degree, it stated, in part: ‘‘[T]he state claims the
defendant intended to commit the crimes of robbery
in the first degree, and/or robbery in the second degree,
and/or threatening in the second degree, and/or a lar-
ceny in the sixth degree. I have previously defined the
crimes of robbery in the first degree, robbery in the
second degree, and larceny. I refer you to those defini-
tions above.

‘‘Threatening in the second degree is defined in [§]
53a-62 (a) (1) of the Connecticut General Statutes as
follows. A person is guilty of threatening in the second
degree when that person, by physical threat, intention-
ally places or attempts to place another person in fear
of imminent serious physical injury.’’
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After the court completed its charge to the jury and
the jury had exited the courtroom, the following collo-
quy occurred:

‘‘The Court: Before we take the luncheon recess, does
anybody have any comments on the instructions as read
to the jury?

‘‘[The Prosecutor]: None from the state, Your Honor.

‘‘[Defense Counsel]: None from the defense.’’

On appeal, the defendant claims that the court’s jury
instructions on burglary in the second degree were inad-
equate and constitutionally defective in that the court,
other than reading the statutory language for the crime
of threatening in the second degree, failed to instruct
the jury on the elements of threatening, as one of the
crimes underlying the burglary charge. The record, how-
ever, belies this claim. Pursuant to § 53a-62, the statute
governing threatening in the second degree, the state
had to prove beyond a reasonable doubt that the defen-
dant made a physical threat to the victim and that he
specifically intended by his conduct to put the victim
in fear of imminent serious physical injury. See, e.g.,
State v. Ervin B., 202 Conn. App. 1, 7–8, 243 A.3d 799
(2020). In the present case, the court instructed the jury
that ‘‘[a] person is guilty of threatening in the second
degree when that person, by physical threat, intention-
ally places or attempts to place another person in fear
of imminent serious physical injury.’’ Just prior to that
instruction, the court also had instructed the jury that
‘‘[a] person acts intentionally with respect to a result
when his conscious objective is to cause such result.’’
The court, thus, informed the jury of the essential ele-
ments of threatening in the second degree. The defen-
dant’s real claim, therefore, is that the court erred in
failing to define in greater detail the elements of the
crime of threatening in the second degree. Specifically,
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he takes issue with the court’s failure to define the terms
‘‘physical threat’’ and ‘‘imminent,’’ as used in § 53a-62.

At no time during the proceedings relating to the jury
charge did the defendant raise this claim to the trial
court. The defendant concedes that he neither filed a
request to charge on burglary in the second degree nor
objected to the court’s instructions, and requests review
pursuant to State v. Golding, 213 Conn. 233, 239–40,
567 A.2d 823 (1989), as modified by In re Yasiel R., 317
Conn. 773, 781, 120 A.3d 1188 (2015).8 Alternatively, he
seeks review of this claim pursuant to the plain error
doctrine. See Practice Book § 60-5. The state, relying on
State v. Kitchens, 299 Conn. 447, 10 A.3d 942 (2011),
counters that the defendant’s claim of instructional
error is not reviewable under Golding because the defen-
dant implicitly waived it. Moreover, with respect to the
defendant’s claim of plain error, the state argues that
the defendant failed to show that any error in the court’s
instructions as to threatening in the second degree was
so grievous that a failure to reverse the judgment would
result in manifest injustice. We agree with the state.

A

We first address the issue of implied waiver under
Kitchens and set forth our standard of review and the
applicable law governing an implied waiver of a claim
of instructional error. ‘‘Whether a defendant has

8 Pursuant to Golding, as modified by In re Yasiel R., ‘‘a defendant can
prevail on a claim of constitutional error not preserved at trial only if all
of the following conditions are met: (1) the record is adequate to review
the alleged claim of error; (2) the claim is of constitutional magnitude
alleging the violation of a fundamental right; (3) the alleged constitutional
violation . . . exists and . . . deprived the defendant of a fair trial; and
(4) if subject to harmless error analysis, the state has failed to demonstrate
harmlessness of the alleged constitutional violation beyond a reasonable
doubt. In the absence of any one of these conditions, the defendant’s claim
will fail. . . . State v. Golding, supra, 213 Conn. 239–40.’’ (Emphasis in
original; internal quotation marks omitted.) State v. Coleman, 199 Conn.
App. 172, 186 n.8, 235 A.3d 655, cert. denied, 335 Conn. 966, 240 A.3d
281 (2020).
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waived the right to challenge the court’s jury instructions
involves a question of law, over which our review is
plenary.’’ State v. Ramon A. G., 190 Conn. App. 483, 500,
211 A.3d 82 (2019), aff’d, 336 Conn. 386, 246 A.3d 481
(2020); see also Lapointe v. Commissioner of Cor-
rection, 316 Conn. 225, 312–13, 112 A.3d 1 (2015) (even
though inquiry regarding implied waiver of jury instruc-
tion is fact intensive, appellate court’s determination of
whether to draw inference of waiver must be based on
close examination of record and particular facts and circ-
umstances of case, and that decision involves question
of law over which plenary review applies). ‘‘The doc-
trine of implied waiver is based on the idea that counsel
had sufficient notice of . . . the jury instructions and
was aware of their content . . . .’’ (Internal quotation
marks omitted.) State v. Davis, 311 Conn. 468, 477–78,
88 A.3d 445 (2014).

In State v. Kitchens, supra, 299 Conn. 482–83, our
Supreme Court provided a framework for review of
whether a claim of instructional error has been waived,
and our analysis begins with that seminal decision. In
Kitchens, the defendant claimed that the trial court
improperly instructed the jury on the intent element
needed for a finding of guilty of charges of kidnapping
in the second degree and unlawful restraint in the first
degree. Id., 462. On appeal, the defendant conceded
that his claim was unpreserved and sought review pur-
suant to Golding. Id., 462–63. In addressing this claim,
our Supreme Court stated that ‘‘[i]t is well established
in Connecticut that unpreserved claims of improper
jury instructions are reviewable under Golding unless
they have been induced or implicitly waived.’’ Id., 468.
Specifically, the court explained: ‘‘[I]n the usual Golding
situation, the defendant raises a claim on appeal [that],
while not preserved at trial, at least was not waived at
trial. . . . [A] constitutional claim that has been waived
does not satisfy the third prong of the Golding test
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because, in such circumstances, we simply cannot con-
clude that injustice [has been] done to either party . . .
or that the alleged constitutional violation . . . exists
and . . . deprived the defendant of a fair trial . . . .’’
(Internal quotation marks omitted.) Id., 467.

In Kitchens, our Supreme Court reexamined and clar-
ified the law in Connecticut concerning implied waiver;
id., 474; and concluded ‘‘that, when the trial court pro-
vides counsel with a copy of the proposed jury instruc-
tions, allows a meaningful opportunity for their review,
solicits comments from counsel regarding changes or
modifications and counsel affirmatively accepts the
instructions proposed or given, the defendant may be
deemed to have knowledge of any potential flaws
therein and to have waived implicitly the constitutional
right to challenge the instructions on direct appeal. Such
a determination by the reviewing court must be based
on a close examination of the record and the particular
facts and circumstances of each case.’’ Id., 482–83. In
Kitchens, the court had reminded defense counsel two
times of his right to file a request to charge, and each
time, defense counsel declined to file such a request;
two additional charge conferences were held by the
court to discuss the instructions, at which defense coun-
sel never raised an issue with the intent instructions
concerning kidnapping and unlawful restraint, and
stated that there was nothing further that he wanted
to discuss; and defense counsel did not take an excep-
tion to the charge as given. Id., 498–99. Thus, our Supreme
Court concluded that, under those circumstances, ‘‘defense
counsel’s repeated statements indicating his affirmative
acceptance of the proposed jury instructions after being
given a meaningful opportunity to review them con-
stituted an implicit waiver of the defendant’s claim of
instructional error.’’ Id., 498.

In State v. Davis, supra, 311 Conn. 468, our Supreme
Court ‘‘noted that in every post-Kitchens case in which
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defense counsel was given the opportunity to review the
proposed jury instructions overnight, [it has] concluded
that defense counsel had received a meaningful oppor-
tunity to review the proposed instructions under the
Kitchens test . . . .’’ (Citation omitted; internal quota-
tion marks omitted.) Id., 480–81; see also State v. Web-
ster, 308 Conn. 43, 63, 60 A.3d 259 (2013) (defense
counsel had meaningful opportunity to review proposed
instructions when counsel had opportunity to review
instructions overnight).

For example, in State v. Bellamy, 323 Conn. 400, 410,
147 A.3d 655 (2016), our Supreme Court concluded that
the defendant implicitly waived his claim of instruc-
tional error pursuant to Kitchens, stating: ‘‘In the pres-
ent case, all of the [Kitchens] criteria were satisfied.
The trial court gave both defense counsel and the state
a copy of its proposed jury instructions four days before
the charging conference. Two of the four days fell on
a weekend, thus providing counsel with even more time
to review the instructions. The court also solicited com-
ments from counsel regarding modifications to the
instructions during the in-chambers charging confer-
ence, during the proceedings in open court directly
after the charging conference and on the following day
immediately before instructing the jury. In addition,
when the court discussed portions of the identification
instruction on the record, defense counsel expressed
no dissatisfaction with the instruction, although he
commented on several other instructions. Counsel thus
indicated that he had read and understood the instruc-
tions in their entirety and took no issue with any part,
including the instruction on identification. Finally,
defense counsel explicitly conceded during the sentenc-
ing hearing that he had agreed with the substance of
the jury instructions before they were given and that
his only objection was to the speed with which they
had been delivered by the court.’’
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The facts of the present case are squarely on point with
Bellamy and Kitchens. Here, the court provided the state
and defense counsel with a copy of its proposed jury
instructions on the first day of trial, May 15, 2019, five
days before the charging conference, two of which were
weekend days. The court stated on the record that it
wanted to give everyone ‘‘ample opportunity to review
it, to make comments or suggestions or additions or
subtractions . . . .’’ The court held an on-the-record
charging conference on May 20, 2019, during which it
addressed the instructions requested by the state and
the defendant in their written requests to charge, giving
each party the opportunity to address each requested
instruction and any proposed modifications. During
that conference, the court asked defense counsel multi-
ple times if there were any other issues that needed to
be addressed, and each time defense counsel replied
in the negative. The defendant’s request to charge did
not raise any issue concerning either the court’s pro-
posed charge on burglary in the second degree, as
alleged in count six of the third substitute information,
or its charge on threatening in the second degree as a
crime underlying the burglary charge. Even when the
state raised an issue at the charging conference related
to count six and the underlying larceny charge, which
was discussed at length by the parties and the court,
the defendant never alerted the court to his claim that
the jury instructions related to count six and the under-
lying threatening charge improperly failed to include
the elements of threatening in the second degree. The
court again asked defense counsel at the end of the
charging conference whether anything else needed to
be addressed, to which defense counsel replied, ‘‘[n]oth-
ing from the defense.’’ The parties were then provided
with copies of the proposed charge, with any alterations
included from the charging conference, to review over-
night. The next day, before the court instructed the
jury, defense counsel raised an issue regarding the jury
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instruction on serious physical injury, which the court
addressed. Finally, after the court instructed the jury,
the court asked if counsel had any comments on the
instructions as read to the jury, to which defense coun-
sel replied, ‘‘[n]one from the defense.’’

The record in the present case more than demon-
strates that the Kitchens waiver criteria have been met.
On numerous occasions, the court solicited comments
from counsel regarding any issues with the proposed
instructions, and multiple times defense counsel explic-
itly stated that there was nothing from the defense. The
instructions were provided to counsel for review six
days prior to when the jury was charged, and, at a min-
imum, counsel had the opportunity to review, overnight,
the instructions as modified from the charging confer-
ence. At no time before the final charge was given to
the jury, or after the charge, did defense counsel raise
any issue or objection concerning the jury instructions
relating to the underlying threatening charge in count
six, despite having had numerous opportunities and a
great amount of time to do so. Because it is clear from
the record that defense counsel had a meaningful oppor-
tunity to review the proposed instructions and to com-
ment on them or suggest modifications, and counsel
affirmatively accepted the instructions as proposed and
given by repeatedly telling the court that the defense
did not have any other issues to raise concerning the
instructions, the defendant implicitly waived his right
to challenge those instructions on appeal. Accordingly,
he is not entitled to Golding review of his unpreserved
claim of instructional error.

B

One day prior to oral argument before this court,
defense counsel filed a notice with this court, pursuant
to Practice Book § 67-10, of two cases, not mentioned
in the one brief that was filed by the defendant, that
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were asserted to be pertinent to the defendant’s claim of
instructional error. Specifically, defense counsel cited
State v. Brown, 299 Conn. 640, 659, 11 A.3d 663 (2011),
and State v. Ruocco, 151 Conn. App. 732, 742–43, 95 A.3d
573 (2014), aff’d, 322 Conn. 796, 144 A.3d 354 (2016),
for the proposition that ‘‘the state bears the burden of
proving the defendant waived a claim of instructional
error.’’9 At oral argument before this court, the defen-
dant’s appellate counsel referenced the point in the
charging conference when the trial court, while reciting
the proposed charge on burglary in the second degree as
alleged in count six, stated: ‘‘Threatening in the second
degree is defined as, etcetera, etcetera, etcetera.’’ She
claimed, for the first time, that, because there is no copy
in the record of the trial court’s proposed charge, a draft
of the proposed charge was never made an exhibit, and
there is not enough evidence to determine what was
in the draft of the court’s proposed charge, the state
has failed to meet its burden of providing an adequate
record to show that there was Kitchens waiver.

Before we discuss the merits of this claim, a brief
discussion of the facts of Brown and Ruocco is neces-
sary. In Brown, the defendant raised two unpreserved
claims of instructional error on appeal. State v. Brown,

9 We note that the state raised and briefed its Kitchens claim in its appellate
brief. Although the defendant filed a motion for an extension of time to file
a reply brief, which was granted, no reply brief was filed, nor did the
defendant’s principal brief address the Kitchens waiver issue. The defen-
dant’s appellate counsel, nevertheless, filed the letter of supplemental
authority pursuant to Practice Book § 67-10 related to this issue, and the
state never objected. At oral argument before this court, the defendant’s
appellate counsel and the state addressed the supplemental authority and
the state’s assertion that the defendant’s claim of instructional error was
waived. Accordingly, although claims must be adequately briefed and, nor-
mally, we do not address claims raised for the first time at oral argument;
Bridgeport v. Grace Building, LLC, 181 Conn. App. 280, 294, 186 A.3d 754
(2018); given the defendant’s letter pursuant to § 67-10 and the absence of
an objection by the state, under the circumstances here, we will consider
the defendant’s claim concerning Brown and Ruocco.



Page 99ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 586 JULY, 2021 629

State v. Lanier

supra, 299 Conn. 643. With respect to the first claim,
our Supreme Court concluded that, pursuant to Kitch-
ens, the defendant implicitly had waived his right to
challenge the court’s instructions on intent and was not
entitled to Golding review of that unpreserved claim.
Id., 658–59. With respect to the second claim, which
related to the court’s instructions concerning liability
under the doctrine set forth in Pinkerton v. United States,
328 U.S. 640, 647–48, 66 S. Ct. 1180, 90 L. Ed. 1489 (1946),
the court found that the case was distinguishable from
Kitchens. State v. Brown, supra, 659. Specifically, the
court stated: ‘‘Because we have no record of the charg-
ing conference or copy of the court’s intended charge,
we do not know if the trial court expressly rejected the
state’s proper request to charge [which included an
instruction on Pinkerton liability], or included the
proper instruction in the copy of the charge that it
provided to counsel, but inadvertently omitted it from
the actual charge to the jury. The elements of Pinkerton
liability are well established. . . . It is reasonable to
assume, therefore, that the omission was inadvertent.
Under these circumstances, we cannot determine from
the record whether the copy of the final instructions
given to defense counsel included the correct charge
or the charge as actually given. Thus, unlike in Kitchens,
we cannot infer that defense counsel had knowledge
of any potential flaws in the court’s Pinkerton instruc-
tion. . . . Because we cannot reasonably conclude that
counsel was aware in advance of the instructional defi-
ciency, we will not conclude that the defendant has
waived his right to challenge the charge on direct appeal.’’
(Citations omitted.) Id.

In Ruocco, the defendant claimed on appeal that the
trial court erred in failing to instruct the jury that it
may draw no unfavorable inferences from the failure
of the defendant to testify, as mandated by General
Statutes § 54-84 (b). State v. Ruocco, supra, 151 Conn.
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App. 734. Although the state and the defendant conceded
that the mandatory instruction had not been given to
the jury; id., 738–39; the state claimed that the record
was inadequate for review of the defendant’s claim
because ‘‘it [was] ambiguous as to whether the defen-
dant waived the mandatory instruction . . . .’’ Id., 739.
In Ruocco, ‘‘[a]fter the parties presented their closing
arguments, and before adjourning for its lunch recess,
the court stated: ‘Counsel, I’ve given you each a copy
of my proposed charge. . . . [I]f you have any ques-
tions, or concerns, or comments, I’ll be available at 1:30
in my chambers. If I don’t see you at 1:30, I’ll just assume
that you have no comments or questions. But we will
be starting a little before 2 because I’d like to have as
much time this afternoon for the jury and its delibera-
tions.’ After the recess, the jury entered the courtroom
and the court gave the jury charge. The court did not
put on the record whether any party had come to its
chambers to discuss the charge. Furthermore, there is
no reference to any charge conference and no copy of
the proposed charge in the record.’’ Id.

On appeal, the parties in Ruocco disagreed as to
whether the record was adequate for review of the
defendant’s instructional error claim. Id., 740. According
to the state, there was ‘‘a possibility that the defendant
could have waived [the mandatory instruction] in an
in-chambers conference during the lunch recess’’;
(internal quotation marks omitted) id.; and the defen-
dant, as the appellant, had the burden of providing an
adequate record. Id., 741. This court rejected the state’s
claim and concluded ‘‘that the record . . . [was] clear,
unambiguous, and adequate for review with respect
to the defendant’s claim that the court improperly
refrained from giving the no unfavorable inference
instruction. Presuming that the trial court acted prop-
erly, as we must, the record leads to the conclusion
that no off-the-record charge conference occurred. Had
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an in-chambers charge conference occurred, as the
state suggests, then a court acting properly would have
summarized it on the record . . . . There is no record
of either party taking exception to the charge and no
record of the defendant waiving the mandatory instruc-
tion . . . .’’ (Footnotes omitted.) Id. We explained fur-
ther that, ‘‘[i]f the state intends to argue that the defen-
dant waived a mandatory instruction, the burden is on
the state to secure an adequate record to support that
argument’’; id., 742; as it would have been ‘‘manifestly
unjust’’ to place the burden on the defendant to secure
an adequate record to review the state’s claim. Id., 743.

We conclude that the present case is distinguishable
from both Brown and Ruocco. First, unlike the situation
in Brown, in which there was no record of a charging
conference or a copy of the court’s intended charge,
the court in the present case held an on-the-record charg-
ing conference, in which it addressed each requested
instruction from the state and the defendant, and gave
the parties multiple opportunities to comment on those
requests and the court’s proposed charge. Although the
record does not contain a copy of the court’s proposed
charge, our Supreme Court observed in Bellamy that
‘‘the waiver rule in Kitchens does not require that a copy
of the proposed jury instructions be marked as an
exhibit. It only requires evidence that the trial court
gave the parties a ‘copy of the proposed jury instruc-
tions’ and that the reviewing court’s determination of
implied waiver ‘be based on a close examination of the
record and the particular facts and circumstances of
each case.’ ’’ State v. Bellamy, supra, 323 Conn. 411.

It is also clear from the record in the present case
that, when the court was reciting the language of the
proposed instruction concerning the second degree bur-
glary charge in count six, which was in response to an
issue raised concerning a different underlying offense,
larceny, the court used the words ‘‘etcetera, etcetera,
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etcetera,’’ to skip over language in the proposed charge
that was not relevant to the issue that had been raised.
Neither party made a request to charge related to the
instruction on threatening in count six, and no claim
has been made that the court’s final instruction to the
jury regarding that offense differed in any way from
the proposed charge that had been given to the parties
on the first day of trial, except with respect to the few
grammatical and spelling corrections the court had
made on the morning of May 21, 2019. This is not a sit-
uation, as in Brown, involving on appeal an issue of
whether the final charge to the jury differed from the
proposed instructions the parties had been given for
review, which required a review of the proposed instruc-
tions.

Likewise, we conclude that the defendant’s reliance
on Ruocco is misplaced. In that case, in which the state
claimed that a mandatory jury instruction may have
been waived by the defendant during an off-the-record
charging conference that may have occurred, we con-
cluded that it would have been unfair to place the bur-
den on the defendant to provide an adequate record to
review the state’s claim. Thus, we concluded that the
state had the burden of providing an adequate record
for its claim of waiver, which was not made on the
basis of Kitchens. The record in the present case is
adequate for this court to closely examine the particular
facts and circumstances and to make a determination
of whether an implicit waiver has occurred. See State
v. Bellamy, supra, 323 Conn. 411.

C

Having determined that the defendant is not entitled
to Golding review of his unpreserved claim of instruc-
tional error, we next address his alternative claim that
the court’s instruction amounted to plain error. See
Practice Book § 60-5. Our Supreme Court determined
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in State v. McClain, 324 Conn. 802, 815, 155 A.3d 209
(2017), that a Kitchens waiver does not preclude plain
error review, and, thus, we address this claim. Although
the defendant attempts to couch his claim in constitu-
tional terms by arguing that the court failed to instruct
the jury on the essential elements of the underlying
crime of threatening in the second degree; see State
v. Gooden, 89 Conn. App. 307, 315, 873 A.2d 243 (‘‘[t]he
trial court is constitutionally required to instruct the
jury properly on every essential element of the crime
charged’’ (internal quotation marks omitted)), cert.
denied, 275 Conn. 919, 883 A.2d 1249 (2005), and cert.
denied, 275 Conn. 918, 883 A.2d 1249 (2005); as stated
previously in this opinion, the court’s charge to the jury
did set forth the essential elements of threatening in
the second degree under § 53a-62, and the defendant’s
claim essentially challenges the court’s failure to define
the terms ‘‘physical threat’’ and ‘‘imminent’’ as set forth
in § 53a-62.

‘‘It is well established that the plain error doctrine
. . . is an extraordinary remedy used by appellate
courts to rectify errors committed at trial that, although
unpreserved [and nonconstitutional in nature], are of
such monumental proportion that they threaten to
erode our system of justice and work a serious and man-
ifest injustice of the aggrieved party. . . . That is,
it is a doctrine that this court invokes in order to rectify
a trial court ruling that, although either not properly
preserved or never raised at all in the trial court, none-
theless requires reversal of the trial court’s judgment
. . . for reasons of policy. . . . In addition, the plain
error doctrine is reserved for truly extraordinary situa-
tions [in which] the existence of the error is so obvious
that it affects the fairness and integrity of and public
confidence in the judicial proceedings. . . . Plain error
is a doctrine that should be invoked sparingly. . . .
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‘‘An appellate court addressing a claim of plain error
first must determine if the error is indeed plain in the
sense that it is patent [or] readily [discernable] on the
face of a factually adequate record, [and] also . . .
obvious in the sense of not debatable. . . . [A] com-
plete record and an obvious error are prerequisites for
plain error review . . . . [An appellant] cannot prevail
under [the plain error doctrine] . . . unless he demon-
strates that the claimed error is both so clear and so
harmful that a failure to reverse the judgment would
result in manifest injustice.’’ (Citation omitted; empha-
sis omitted; internal quotation marks omitted.) State v.
Moon, 192 Conn. App. 68, 97–99, 217 A.3d 668 (2019),
cert. denied, 334 Conn. 918, 222 A.3d 513 (2020).

In the present case, we must determine whether the
court’s failure to define the elements of ‘‘physical
threat’’ and ‘‘imminent’’ in its jury instructions relating
to count six and the underlying charge of threatening
in the second degree constituted plain error. First, the
defendant has not demonstrated that the word ‘‘immi-
nent’’ as used in the statute has ‘‘ ‘anything other than
its ordinary meaning.’ ’’ State v. Walker, 9 Conn. App.
373, 378, 519 A.2d 83 (1986), cert. denied, 202 Conn.
805, 520 A.2d 1286 (1987); see also State v. March, 39
Conn. App. 267, 273, 664 A.2d 1157 (1995) (‘‘ ‘[w]hen
a word contained in an essential element carries its
ordinary meaning, failure to give the statutory defini-
tion will not constitute error’ ’’), cert. denied, 235 Conn.
930, 667 A.2d 801 (1995). Second, this court recently
addressed a sufficiency of the evidence challenge to
the ‘‘physical threat’’ requirement of threatening in the
second degree and stated ‘‘that a threat, by definition,
is an expression of an intent to cause some future
harm,’’ and that that definition was ‘‘consistent with
the dictionary definition of a threat as [a] communicated
intent to inflict harm or loss on another . . . . Black’s
Law Dictionary (11th Ed. 2019) p. 1783; see also Mer-
riam-Webster’s Collegiate Dictionary (11th Ed. 2003) p.
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1302 (defining threat as expression of intention to inflict
evil, injury, or damage . . .).’’ (Citation omitted;
emphasis omitted; internal quotation marks omitted.)
State v. Ervin B., supra, 202 Conn. App. 8. The defendant,
therefore, has not shown that the trial court’s failure
to include the definitions of ‘‘imminent’’ and ‘‘physical
threat’’ in its jury charge constituted plain error. See
State v. Coltherst, 87 Conn. App. 93, 109 n.11, 110, 864
A.2d 869 (concluding that any error was harmless when
court’s jury charge included essential elements of lar-
ceny but failed to define one of those elements), cert.
denied, 273 Conn. 919, 871 A.2d 371 (2005).

We also note that count six of the third substitute
information alleges that the defendant committed bur-
glary in the second degree on the basis of his having
entered or having remained unlawfully in the victim’s
apartment, while the victim was present, with the intent
to commit any, some or all of the four different underly-
ing crimes therein, namely, robbery in the first degree,
robbery in the second degree, threatening in the sec-
ond degree and larceny in the sixth degree. Because the
defendant also had been charged in counts three and
four with robbery in the first degree and robbery in
the second degree, and was found not guilty of those
charges, the guilty verdict of burglary in the second
degree in count six could have been based on a finding
either that the defendant intended to commit the crime
of threatening in the second degree or that he intended
to commit the crime of larceny in the sixth degree while
in the dwelling. Because the jury returned a general ver-
dict as to count six, we do not know on which under-
lying crime the jury based its verdict—threatening in
the second degree or larceny in the sixth degree. More-
over, the defendant has not raised on appeal any chal-
lenge to the jury instructions or the sufficiency of the
evidence relating to the underlying crime of larceny in
the sixth degree as alleged in count six.
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In charging the jury as to larceny, the court explained
that ‘‘[a] person commits larceny when, with intent to
deprive another of property or to appropriate the same
to himself, he wrongfully takes, obtains, or withholds
such property from an owner.’’ The court further
explained that ‘‘[l]arceny in the sixth degree is a larceny
where the value of the property is less than $500.’’

The evidence in the record was sufficient for the jury
to have found that the defendant committed burglary
in the second degree by entering or remaining unlaw-
fully in the victim’s apartment, while the victim was
present, with the intent to commit larceny in the sixth
degree while therein. The victim testified that the defen-
dant and Moniz forced the victim into his apartment,
and that, once inside, the defendant took his money.
Although there was a discrepancy as to how much
money was stolen from the victim, either $300 or $400,
either value was less than $500. There also was evidence
in the record, including testimony, demonstrating that
the defendant and Moniz matched the descriptions of
the perpetrators given by the victim and had been appre-
hended a short distance from the victim’s apartment
within minutes of the larceny, that the defendant ini-
tially did not comply with requests of police officers to
stop but eventually walked back toward the officers,
that two 100 dollar bills were found on the sidewalk in
the area where the defendant had attempted to walk
away, and that two $50 bills were taken from Moniz
and tagged as evidence.

The jury returned a general verdict finding the defen-
dant guilty as to count six of the third substitute infor-
mation, and the evidence supports the defendant’s con-
viction of the burglary charge on the basis of larceny in
the sixth degree as the underlying crime. The defendant
conceded this in his brief when he stated: ‘‘In addition,
the [instructional] error was not harmless, even though
there was enough evidence (by [the victim’s] account)
that [the] defendant intended to commit a larceny.’’
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We find the decision of the United States Supreme
Court in Griffin v. United States, 502 U.S. 46, 47, 112
S. Ct. 466, 116 L. Ed. 2d 371 (1991), instructive on this
issue. In that case, the United States Supreme Court
addressed the issue of ‘‘whether, in a federal prosecu-
tion, a general guilty verdict on a multiple-object con-
spiracy charge must be set aside if the evidence is inade-
quate to support conviction as to one of the objects.’’
The petitioner had been charged with conspiring to defraud
the federal government, and the unlawful conspiracy
was alleged to have had two objects. Id. The evidence
introduced at trial implicated the petitioner in the first
object but did not connect her to the second one. Id.,
47–48. Nevertheless, the jury was instructed in a manner
that permitted it to return a guilty verdict against the
petitioner if it found that she had participated in either
one of the two objects of the conspiracy. Id., 48. The
United States Court of Appeals for the Seventh Circuit
rejected the argument ‘‘that the general verdict could
not stand because it left in doubt whether the jury had
convicted her’’ as to the first or second object of the con-
spiracy. Id.

In affirming the judgment, the United States Supreme
Court in Griffin explained: ‘‘It was settled law in
England before the Declaration of Independence, and
in this country long afterwards, that a general jury ver-
dict was valid so long as it was legally supportable on
one of the submitted grounds—even though that gave
no assurance that a valid ground, rather than an invalid
one, was actually the basis for the jury’s action. . . .
[I]n the United States, with but few exceptions, the
courts have united in sustaining general judgments on
an indictment in which there are several counts stating
cognate offences, irrespective of the question whether
one of these counts is bad. . . . In criminal cases, the
general rule . . . is that if there is any one count to
support the verdict, it shall stand good, notwithstanding
all the rest are bad. And it is settled law in this court,
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and in this country generally, that in any criminal case
a general verdict and judgment on an indictment or infor-
mation containing several counts cannot be reversed
on error, if any one of the counts is good and warrants
the judgment, because, in the absence of anything in the
record to show the contrary, the presumption of law
is that the court awarded sentence on the good count
only.’’ (Citation omitted; internal quotation marks omit-
ted.) Id., 49–50. That common-law rule has been applied
in a number of contexts, including within the context
of ‘‘a general jury verdict under a single count charging
the commission of an offense by two or more means.’’
(Emphasis in original.) Id., 50.

The rule set forth in Griffin was first cited with approval
by our Supreme Court in State v. Chapman, 229 Conn.
529, 540–41, 643 A.2d 1213 (1994). In Chapman, our
Supreme Court held that, when ‘‘the state charges that
a defendant has committed a crime in more than one
way, and those ways are charged in the conjunctive,
as they must be, and the trial court instructs, as it must,
that the state need only prove one of its allegations,
and not all, the verdict must be upheld so long as there
is sufficient evidence under any of the allegations.’’ Id.,
543. The court further explained that, ‘‘[i]n effect, we
assume that the jury found the defendant guilty under
the supported allegation, rather than the unsupported
allegation.’’ Id., 543–44. Since Chapman was decided,
our appellate courts have adhered to this general rule.
See, e.g., State v. Gaines, 257 Conn. 695, 718 n.16, 778
A.2d 919 (2001); State v. Dyson, 238 Conn. 784, 795,
680 A.2d 1306 (1996); State v. Wright, 111 Conn. App.
389, 396, 958 A.2d 1249 (2008), cert. denied, 290 Conn.
907, 962 A.2d 795 (2009); State v. Torres, 82 Conn. App.
823, 833–34, 847 A.2d 1022, cert. denied, 270 Conn. 909,
853 A.2d 525 (2004); State v. Tinsley, 47 Conn. App.
716, 718–20, 706 A.2d 1008, cert. denied, 244 Conn. 915,
713 A.2d 833 (1998).

In the present case, the state cites to Griffin in its
brief and argues: ‘‘Where, as here, the state alleges in
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one count several alternative ways of committing a
crime, and the ‘trial court instructs, as it must, that the
state need only prove one of its allegations, and not all,
the verdict must be upheld so long as there is sufficient
evidence under any of the allegations.’ State v. Wohler,
231 Conn. 411, 415 [650 A.2d 168] (1994); see Griffin
v. United States, [supra, 502 U.S. 56–57] (when jury
returns guilty verdict on indictment charging several
acts in the conjunctive, verdict must stand if evidence
is sufficient with respect to any one of the acts).
Because the evidence here was sufficient to support a
finding by the jury that the defendant intended to com-
mit, for example, the crime of sixth degree larceny . . .
and because the trial court correctly instructed the jury
on that crime . . . any error in its instructions on
threatening was harmless beyond a reasonable doubt.’’
(Citation omitted.) The defendant never responded to
these arguments by filing a reply brief addressing the
state’s discussion of the relevance of Wohler and Grif-
fin.

We also note that our Supreme Court and the United
States Supreme Court have discussed and distinguished
the situation involved in Griffin, in which one of the
possible grounds for conviction was not supported by
sufficient evidence, from those in which the basis for
the conviction is legally insufficient or invalid, to which
the rule in Griffin does not apply.10 See Griffin v.

10 In Griffin, for example, the United States Supreme Court explained:
‘‘[T]he term ‘legal error’ means a mistake about the law, as opposed to a
mistake concerning the weight or the factual import of the evidence. . . .
Jurors are not generally equipped to determine whether a particular theory
of conviction submitted to them is contrary to law—whether, for example,
the action in question is protected by the [c]onstitution, is time barred, or
fails to come within the statutory definition of the crime. When, therefore,
jurors have been left the option of relying upon a legally inadequate theory,
there is no reason to think that their own intelligence and expertise will
save them from that error. Quite the opposite is true, however, when they
have been left the option of relying upon a factually inadequate theory,
since jurors are well equipped to analyze the evidence . . . . ‘It is one thing
to negate a verdict that, while supported by evidence, may have been based
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United States, supra, 502 U.S. 54–60; State v. Chapman,
supra, 229 Conn. 540–41. We do not glean from the rec-
ord that the defendant has made any such claim of legal
invalidity here. Although the defendant cites to Chap-
man in his brief for the proposition that a reversal of
the judgment is required ‘‘if one theory charged is legally
inadequate and cannot determine [the] basis for con-
viction,’’ his brief is devoid of any analysis or argument
asserting that the jury’s verdict of guilty of burglary in
the second degree was based on a legally inadequate
theory of recovery. On the contrary, the defendant
states in his brief that, ‘‘[w]hile there was evidence of
threats made at Moniz’ apartment, [the victim] did not
testify about any threats, physical or otherwise, at the
time [the] defendant entered or remained in his apart-
ment before obtaining the money. Although he claimed
that, as they were leaving, [the] defendant threatened
to shoot him if he told anybody, those were mere words
and did not amount to a physical threat. Even if it some-
how did, it was not a threat of imminent physical injury.’’
Those assertions sound more in the nature of a suffi-
ciency of the evidence claim, rather than one of legal
insufficiency.

Moreover, to the extent that the defendant’s claim of
instructional error can be construed as a claim that his
conviction of burglary in the second degree was based
on a legally insufficient ground, we rely on Chapman
and its progeny, and the rule of law set forth therein,
simply to demonstrate why this case does not present
the type of extraordinary situation in which plain error
can be found. If a factually supported verdict stands,
even when there is no assurance that a valid ground,

on an erroneous view of the law; it is another to do so merely on the
chance—remote, it seems to us—that the jury convicted on a ground that
was not supported by adequate evidence when there existed alternative
grounds for which the evidence was sufficient.’ ’’ (Citation omitted; emphasis
in original.) Griffin v. United States, supra, 502 U.S. 59–60.



Page 111ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 586 JULY, 2021 641

State v. Lanier

rather than an invalid one, was the basis for the jury’s
verdict, we are hard-pressed to find plain error under
the circumstances here when (1) the defendant was
charged in count six with having committed burglary
in the second degree on the basis of more than one
underlying crime, (2) one of those underlying crimes
alleged—larceny in the sixth degree—was supported
by sufficient evidence in the record, (3) the defendant’s
challenge to the jury charge on another underlying
crime—threatening in the second degree—does not
allege that the theory of conviction was contrary to the
law in that it was time barred or that the defendant’s
actions at issue were protected by the constitution, and
(4) the defendant’s claim of instructional impropriety
concerns the court’s failure to define the terms ‘‘immi-
nent’’ and ‘‘physical threat,’’ as they relate to the under-
lying threatening charge, and does not allege any mis-
statement of law by the court, the defendant has not
cited any authority that required the court specifically
to charge the jury on those definitions other than the
model criminal jury instructions on the Judicial Branch
website; see Connecticut Criminal Jury Instructions, avail-
able at https://www.jud.ct.gov/JI/Criminal/Criminal.pdf
(last visited June 23, 2021); which are meant as a guide
for judges and attorneys and are discretionary; State v.
Reyes, 325 Conn. 815, 822 n.3, 160 A.3d 323 (2017); and
the defendant failed to show that those terms do not
carry their ordinary meaning, which weighs against
finding any constitutional error in the court’s failure to
define the terms.

The defendant, therefore, has not shown that a failure
to reverse the judgment would result in manifest injus-
tice; see State v. Moon, supra, 192 Conn. App. 99; and,
thus, his claim of plain error fails.

The judgment is affirmed.

In this opinion the other judges concurred.



Page 112A CONNECTICUT LAW JOURNAL July 6, 2021

642 JULY, 2021 205 Conn. App. 642

Caliber Home Loans, Inc. v. Zeller

CALIBER HOME LOANS, INC. v. MICHAEL
A. ZELLER ET AL.

(AC 43576)

Bright, C. J., and Lavine and Alexander, Js.*

Syllabus

The plaintiff sought to foreclose a mortgage on certain real property owned
by the defendant C Co. The defendant Z had executed a note for a loan
that was used to purchase the property that was secured by the mortgage,
and that loan was now in default. Prior to the commencement of the
foreclosure action, Z quitclaimed his interest in the property to C Co.
The plaintiff alleged in its complaint that it was the holder of the note
and mortgage. The plaintiff thereafter filed a motion to substitute S Co.
as the plaintiff, explaining that, since the commencement of the action,
it had assigned the mortgage and note to S Co. The trial court granted
the motion to substitute and thereafter the matter was tried to the court.
The court concluded that S Co. had been assigned the mortgage and
was in possession of the note, endorsed in blank, that C Co. lacked
standing to challenge the adequacy of the notice of acceleration and
default under the note because it was not a party to the note and
mortgage, and rejected C Co.’s special defenses. From the judgment of
strict foreclosure, C Co. appealed to this court. Held:

1. The trial court’s finding that S Co. was in possession of the note, endorsed
in blank and, therefore, was the rightful owner of the debt entitled to
foreclose on the mortgage was not clearly erroneous, as the record
contained evidence that supported the court’s finding; S Co. produced
the original note, endorsed in blank, and mortgage at trial and presented
testimony regarding the history of the documents and how they came
to be in S Co.’s possession, testimony which the court was free to credit.

2. The trial court properly determined that C Co. lacked standing to challenge
the adequacy of the notice of acceleration and default under the note:
contrary to its claim, C Co. was not a foreseeable interested party, the
transfer of interest in the property by quitclaim deed from Z to C Co.
did not transfer any rights or obligations in the underlying note and
mortgage to C Co., and C Co.’s contention that it made payments under
the note was belied by the record, which established that payments
were made on behalf of C Co. by another entity, and that C Co. made
only one payment, and the check was not cashed; moreover, the court
did not abuse its discretion in admitting the evidence of notice as a full
exhibit, as C Co.’s arguments as to the sufficiency of this evidence had
no bearing on the admissibility of the evidence.

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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3. The trial court did not err in determining that S Co. had proven the amount
of the outstanding debt; the court was within its right to credit the
evidence submitted by S Co., including witness testimony and an affidavit
of debt, in determining the amount of the debt, and the court did not
improperly reject the defendant’s characterization of the evidence as
confusing or conflicting; moreover, the court was free to find that C
Co.’s claim that it was unaware that checks that it had submitted for
payment had not been accepted was not credible.

4. The trial court properly rejected C Co.’s special defenses of payment,
equitable estoppel and unclean hands; the court was free to reject the
evidence C Co. submitted in support of its special defense of payment,
and C Co. failed to prove that the court’s findings of fact were clearly
erroneous; moreover, C Co. failed to provide the court with any addi-
tional factual basis or legal argument in support of its special defenses
of equitable estoppel and unclean hands, beyond what was asserted in
its special defense of payment.

5. The trial court abused its discretion by ordering a judgment of strict
foreclosure, rather than foreclosure by sale, because there was substan-
tial equity in the property.

Argued November 18, 2020—officially released July 6, 2021

Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the defendant Cambridge Holdings, Inc.,
and for other relief, brought to the Superior Court in the
judicial district of Hartford, where the named defendant
was defaulted for failure to appear; thereafter, Special-
ized Loan Servicing, LLC, was substituted as the plain-
tiff; subsequently, the matter was tried to the court, Scholl,
J.; judgment of strict foreclosure, from which the defen-
dant Cambridge Holdings, Inc., appealed to this court.
Reversed in part; judgment directed; further proceed-
ings.

Maria K. Tougas, for the appellant (defendant Cam-
bridge Holdings, Inc.).

Victoria L. Forcella, for the appellee (substitute
plaintiff).
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Opinion

ALEXANDER, J. The defendant Cambridge Holdings,
Inc. (Cambridge),1 appeals from the judgment of strict
foreclosure rendered by the trial court in favor of the
substitute plaintiff, Specialized Loan Servicing, LLC
(SLS). On appeal, the defendant claims that (1) SLS
presented insufficient evidence to prove it had stand-
ing to foreclose on the mortgage, (2) it had standing to
challenge the adequacy of the notice of acceleration and
default under the note, (3) SLS presented insufficient
evidence to prove the amount of the outstanding debt,
(4) it proved its special defenses, and (5) the court
erred in rendering a judgment of strict foreclosure. We
agree with the defendant only as to its final claim, and
therefore we reverse the judgment of strict foreclosure
and remand the case with direction to render a judg-
ment of foreclosure by sale.

The following facts, as found by the trial court, and
procedural history are relevant to our resolution of this
appeal. On January 10, 1990, the defendant Michael
A. Zeller executed a note in the amount of $85,000 in
favor of The First National Bank of Boston, which was
secured by a mortgage on real property known as 272
Alewife Lane in Suffield (property). The note and mort-
gage subsequently were assigned to BancBoston Mort-
gage Corporation and were endorsed in blank on Feb-
ruary 20, 1990. On August 15, 2006, Zeller executed a
quitclaim deed for his interest in the property in favor
of the defendant. On June 24, 2013, the mortgage was
assigned by JP Morgan Chase Bank, N.A., as attorney-
in-fact for the Federal Deposit Insurance Corporation

1 In its original complaint, the original plaintiff, Caliber Home Loans, Inc.,
named Michael A. Zeller, Waters Edge Condominium Association, and KMZ,
Inc., as defendants. Zeller was defaulted for failing to appear and Waters
Edge Condominium Association and KMZ, Inc., were defaulted for failing
to plead. The amended complaint filed by SLS likewise named these defen-
dants. We refer to Cambridge as the defendant in this opinion.
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as Receiver of Washington Mutual Bank formerly known
as Washington Mutual Bank, FA, successor in interest
to HomeSide Lending, Inc., formerly known as Banc-
Boston Mortgage Corporation, to the original plaintiff,
Caliber Home Loans, Inc. (Caliber).

Caliber commenced the present foreclosure action
on November 27, 2013. The defendant was named in
the original complaint but was not served properly. A
judgment of strict foreclosure was rendered on June
23, 2014. On May 20, 2015, Caliber filed a motion to
open and vacate the judgment, which was granted on
June 1, 2015. Thereafter, on June 9, 2015, Caliber filed
a motion to cite in the defendant, which was granted
on June 22, 2015. On July 13, 2015, Caliber filed an
amended complaint and the defendant filed its answer
on October 14, 2015. In its answer, the defendant asserted
the special defenses of payment, improper notice of
default, improper acceleration of the note and mort-
gage, equitable estoppel, unclean hands, and waiver.

On January 10, 2018, Caliber assigned the mortgage
to SLS. On February 5, 2019, Caliber filed a motion pur-
suant to Practice Book § 9-16, to substitute SLS as
the plaintiff, which the court granted on March 7, 2019.
Thereafter, on May 16, 2019, SLS filed an amended com-
plaint seeking, inter alia, to foreclose the mortgage.2

A trial was held before the court, Scholl, J., on May
15, 29, and 30, 2019. On October 23, 2019, the court
issued a memorandum of decision in which it rendered
a judgment of strict foreclosure. In its decision, the
court determined that the mortgage had been assigned
by Caliber to SLS, that the note had been endorsed in
blank, and that SLS was in possession of the note. The
court further determined that the defendant lacked
standing to challenge the adequacy of the notice of
acceleration and default under the note, stating that

2 The court granted SLS permission to file its amended complaint after
the first day of trial.
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the defendant ‘‘is not a party to the note and mortgage
and therefore has no standing to argue noncompliance
with their terms.’’

On the basis of the testimony and evidence, the court
determined that SLS had proven the amount of debt
to be $113,111.51 and that the fair market value of the
property was $204,000. The court found that the defen-
dant had failed to prove its special defenses of pay-
ment, equitable estoppel, unclean hands, and waiver.
The court rendered a judgment of strict foreclosure.
This appeal followed. Additional facts will be set forth
as necessary.

I

The defendant first claims that SLS did not present
sufficient evidence to prove it had standing to foreclose
on the mortgage. The defendant argues that ‘‘[n]o docu-
ment submitted by SLS at trial . . . established that
SLS was given authority to foreclose this loan from the
owner of this loan.’’ We disagree.

‘‘A determination regarding standing concerns a ques-
tion of law over which we exercise plenary review.’’
World Business Lenders, LLC v. 526-528 North Main
Street, LLC, 197 Conn. App. 269, 273, 231 A.3d 386
(2020). Additionally, ‘‘[i]n order to establish a prima
facie case in a mortgage foreclosure action, the plaintiff
must prove by a preponderance of the evidence that it is
the owner of the note and mortgage, that the defendant
mortgagor has defaulted on the note and that any condi-
tions precedent to foreclosure, as established by the
note and mortgage, have been satisfied.’’ GMAC Mort-
gage, LLC v. Ford, 144 Conn. App. 165, 176, 73 A.3d
742 (2013). ‘‘If the foreclosing party shows that it is a
valid holder of the note and can produce the note, it
is presumed that the foreclosing party is the rightful
owner of the debt.’’ U.S. Bank, National Assn. v. Schaef-
fer, 160 Conn. App. 138, 150, 125 A.3d 262 (2015). ‘‘The
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note must be sufficiently endorsed so as to demonstrate
that the foreclosing party is a holder, either by a speci-
fic endorsement to that party or by means of a blank
endorsement to bearer.’’ Id.

Furthermore, ‘‘[a] trial court’s determination that a
party is the owner and holder of a promissory note is
reviewed pursuant to the clearly erroneous standard of
review. . . . A finding of fact is clearly erroneous when
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed. . . . Because it is the trial court’s function
to weigh the evidence and determine credibility, we
give great deference to its findings. . . . In reviewing
factual findings, [w]e do not examine the record to
determine whether the [court] could have reached a
conclusion other than the one reached. . . . Instead,
we make every reasonable presumption . . . in favor
of the trial court’s ruling.’’ (Citations omitted; internal
quotation marks omitted.) AS Peleus, LLC v. Success,
Inc., 162 Conn. App. 750, 753–54, 133 A.3d 503 (2016).

In the present case, the trial court determined, on
the basis of the evidence before it, that the note was
endorsed in blank and that SLS was in possession of
the note and mortgage. The record confirms that SLS
presented both the operative note and mortgage at trial,
and its key witness, Laura Ollier, testified extensively
as to the history of both documents and how the docu-
ments came to be in SLS’s possession. Ollier testified
that SLS took over the servicing of the loan in Decem-
ber, 2018, and, as part of that process, received records
from the prior loan servicer, Caliber, and incorporated
those records into its own business records. See foot-
note 3 of this opinion. ‘‘The plaintiff’s possession of a
note endorsed in blank is prima facie evidence that it



Page 118A CONNECTICUT LAW JOURNAL July 6, 2021

648 JULY, 2021 205 Conn. App. 642

Caliber Home Loans, Inc. v. Zeller

is a holder and is entitled to enforce the note, thereby
conferring standing to commence a foreclosure action.
. . . After the plaintiff has presented this prima facie
evidence, the burden is on the defendant to impeach
the validity of [the] evidence that [the plaintiff] pos-
sessed the note at the time that it commenced the . . .
action or to rebut the presumption that [the plaintiff]
owns the underlying debt. . . . The defendant [must]
set up and prove the facts [that] limit or change the
plaintiff’s rights . . . .’’ (Internal quotation marks omit-
ted.) Bank of America, N.A. v. Kydes, 183 Conn. App.
479, 487, 193 A.3d 110, cert. denied, 330 Conn. 925, 194
A.3d 291 (2018). We agree with the trial court that by
producing the note and mortgage at trial, SLS estab-
lished the presumption that it owned the underlying
debt. Therefore, the burden was on the defendant to
submit evidence and prove that a separate entity was
the owner of the note and debt.

In order to rebut the presumption of ownership of
the debt, the defendant must prove that someone else
is the owner of the note and, therefore, the debt. As an
example, the defendant may show that ownership of
the note had passed to another party. In the absence
of proof, the plaintiff may rest its standing to foreclose
on its status as the holder of the note. See U.S. Bank,
National Assn. v. Schaeffer, supra, 160 Conn. App. 150.

The defendant does not dispute the fact that SLS
presented the original note and mortgage at trial.
Instead, the defendant argues that ‘‘the evidence . . .
established that SLS was not the owner of the debt.’’
We are not persuaded. After a careful review of the
evidence, the record establishes that the mortgage was
assigned by Caliber to SLS on January 10, 2018. The
testimony of Laura Ollier confirmed that, as part of the
boarding procedure her office undertook when acquir-
ing this debt, the original loan documents, including
the note, were held in bailment with counsel because of
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the present underlying action.3 The defendant’s counsel
argued before the trial court that the testimony did not
establish that the mortgage and the note pertained to the
same underlying debt; however, the court determined
that ‘‘the note is endorsed in blank and the evidence
established that [SLS] is in possession of the note.’’

‘‘[N]othing in our law is more elementary than that
the trier is the final judge of the credibility of witnesses
and of the weight to be accorded to their testimony.
. . . The trier is free to accept or reject, in whole or
in part, the testimony offered by either party.’’ (Internal
quotation marks omitted.) Shearn v. Shearn, 50 Conn.
App. 225, 231, 717 A.2d 793 (1998). Given the evidence
before it, the court determined that SLS was in posses-
sion of the note. SLS produced the note endorsed in
blank and, therefore, it is the rightful owner of the debt

3 Specifically, the following colloquy took place:
‘‘[The Court]: What’s the boarding process?
‘‘[The Witness]: Your Honor, the boarding process is a highly complicated

process that a loan goes through when it’s . . . transferred from one ser-
vicer to another. The point of that service—the boarding process is to take
the documents received from the prior servicer, verify those documents,
that they are the correct documents for that loan, and transfer them while
verifying the information and the custody of them into the new servicer’s
records.

‘‘[The Court]: Okay.
‘‘[The Defendant’s Counsel]: But I thought you said SLS didn’t take custody

of the original documents?
‘‘[The Witness]: We didn’t take custody of the original documents because

they were being held in a bailment with our attorney.
‘‘[The Defendant’s Counsel]: Right. So during the boarding process nobody

had the original note and mortgage in SLS.
‘‘[The Witness]: We had copies of the originals.
‘‘[The Defendant’s Counsel]: The question is nobody had the original note

and mortgage when they boarded the note—
‘‘[The Witness]: No, because we were able to—
‘‘[The Defendant’s Counsel]: —and mortgage.
‘‘[The Witness]: —verify they were with counsel.
‘‘[The Defendant’s Counsel]: Okay. But did anybody compare the note

and mortgage copies with the originals that were in counsel’s office in
Connecticut when you boarded them?

‘‘[The Witness]: Yes, that is part of the boarding procedures.’’
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and entitled to foreclose on the mortgage. Although the
defendant disagrees with the court’s conclusion as to
the facts, the record contains evidence that supports the
court’s finding. On the basis of our review of the record,
we conclude that the court’s factual determinations were
not clearly erroneous. There is evidence to support its
finding that SLS was in possession of both the note and
mortgage and, therefore, the court properly concluded
that SLS has standing to enforce the underlying debt
and to foreclose on the mortgage.

II

The defendant next claims that the court improperly
determined that it lacked standing to challenge the
adequacy of the notice of acceleration and default under
the note. The defendant further claims that the court
improperly admitted into evidence documents that
established notice. We are not persuaded by either of
the defendant’s claims.

‘‘A determination regarding standing concerns a ques-
tion of law over which we exercise plenary review.’’
World Business Lenders, LLC v. 526-528 North Main
Street, LLC, supra, 197 Conn. App. 273.

In its decision, the trial court determined that the
defendant ‘‘is not a party to the note and mortgage and
therefore has no standing to argue noncompliance with
their terms.’’ The court relied on this court’s decision in
Wells Fargo Bank, N.A. v. Strong, 149 Conn. App. 384,
401, 89 A.3d 392, cert. denied, 312 Conn. 923, 94 A.3d
1202 (2014), for the proposition that ‘‘[c]ontract obliga-
tions are imposed because of conduct of parties mani-
festing consent, and are owed only to the specific indi-
viduals named in the contract. . . . It is well settled
that one who [is] neither a party to a contract nor a
contemplated beneficiary thereof cannot sue to enforce
the promises of the contract.’’ (Internal quotation marks
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omitted.) The court reasoned that, because the defen-
dant was not a party to the underlying note or mortgage,
it had no standing to argue noncompliance with its terms.

We first consider the defendant’s standing claim. The
defendant does not contend that it was a party to the
making of the note or mortgage. The defendant argues
that it was a third-party transferee4 of the subject prop-
erty and, therefore, a ‘‘foreseeable interested party’’
under the note and mortgage. As a result of this alleged
status, the defendant contends it had standing to chal-
lenge the adequacy of the notice of acceleration and
default.

The defendant, however, obtained its interest in the
property by quitclaim deed from Zeller. A quitclaim deed
of title to property that secures a note and mortgage,
by itself, does not transfer the rights and obligations in
the underlying note or mortgage. See GMAC Mortgage,
LLC v. Ford, supra, 144 Conn. App. 182 (‘‘[The defen-
dant’s] act of quitclaiming . . . interest to a third party
did not implicate the making, validity or enforcement
of the note or mortgage . . . . The defendant remained
liable for repayment of the note despite the quitclaim
deed to a third party, who took title subject to the mort-
gage and any potential foreclosure.’’).

The defendant directs us to paragraph 10 of the note
and paragraph 17 of the mortgage to support its argu-
ment that those documents contemplate consideration
of the claimed legal interest of subsequent transferees
of the underlying property. We disagree. Although both
paragraphs begin with the phrase ‘‘[i]f all or any part of
the Property or any interest in it is sold or transferred,’’

4 ‘‘An instrument is transferred when it is delivered by a person other
than its issuer for the purpose of giving to the person receiving delivery the
right to enforce the instrument.’’ (Internal quotation marks omitted.) Ulster
Savings Bank v. 28 Brynwood Lane, Ltd., 134 Conn. App. 699, 709, 41 A.3d
1077 (2012).
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these paragraphs contemplate and set forth a procedure
whereby, in such circumstance, the lender may acceler-
ate and require immediate payment of the debt.5 Con-
trary to the defendant’s assertions, these paragraphs
do not contemplate that any subsequent transferee of
the property is entitled to any rights in the underlying
note or mortgage. Instead, these paragraphs are meant
to protect the mortgagee’s interest if a transfer occurs.

The defendant further argues that it was a ‘‘foresee-
able interested party’’ because it made payments under
the note. This, however, is belied by the record before
us. Richard Gleicher, the director of the defendant and
vice president of Premier Capital, LLC (Premier Capi-
tal), testified that, although the defendant holds title to
the property in this dispute, a separate entity, Premier
Capital, ‘‘owns’’ the note and mortgage.6 Premier Capi-
tal made payments on behalf of the defendant, but the

5 Paragraph 10 of the note and paragraph 17 of the mortgage are identical
and provide: ‘‘Transfer of the Property or a Beneficial Interest in Borrower.
If all or any part of the Property or any interest in it is sold or transferred
(or if a beneficial interest in Borrower is sold or transferred and Borrower
is not a natural person) without Lender’s prior written consent, Lender may,
at its option, require immediate payment in full of all sums secured by this
Security Instrument. However, this option shall not be exercised by Lender
if exercise is prohibited by federal law as of the date of this Security Instru-
ment.

‘‘If Lender exercises this option, Lender shall give Borrower notice of
acceleration. The notice shall provide a period of not less than 30 days from
the date the notice is delivered or mailed within which Borrower must pay
all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies
permitted by this Security Instrument without further notice or demand on
Borrower.’’

6 Specifically, Gleicher testified that ‘‘[the defendant] took title to the
property . . . . And then Premier Capital, Inc., continued to pay the Wash-
ington Mutual mortgage on the prop[erty] . . . .’’ He further testified that
the payments are ‘‘paid out on behalf of [the defendant] . . . . The Premier
Capital checks, paid by Premier Capital. Premier Capital is affiliated with
[the defendant]. [The defendant] has—it owes money to Premier Capital,
and it’s properly reflected in everybody’s books. . . . Premier Capital . . .
owns notes and mortgages. When we foreclose on the notes and mortgages,
those—the title to the real estate . . . vests in [the defendant]. Premier
Capital continues to make the payments on the—on these—on the real
estate, but [the defendant] has . . . title to the real estate.’’
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defendant itself made only one payment under the note.
The one payment by check from the defendant, however,
was not cashed. This evidence does not establish that
the defendant was a contemplated beneficiary of either
the note or the mortgage. Accordingly, we agree with
the trial court’s conclusion that the defendant is not a
‘‘foreseeable interested party’’ to these documents and
lacks standing to challenge SLS’s compliance with
their terms.

The defendant further argues, however, that, even if
it does not have standing to challenge the notice of the
acceleration and default under the note, the trial court
nonetheless erred by admitting the evidence of notice
as a full exhibit in contradiction to its statement that
the exhibit would be admitted ‘‘based on the expressed
condition that it would allow [the defendant] to chal-
lenge whether it constituted sufficient notice from the
mortgage holder . . . and whether it was in compli-
ance with the mortgage provisions.’’ Specifically, the
defendant challenges the trial court’s admission as a
full exhibit a letter from Vericrest Financial.7 In support
of its argument, the defendant points to the following
two statements the trial court made in response to the
defendant’s objection to the admission of the letter into
evidence:

‘‘The Court: [W]hat I think I’ll do is I’m going to allow
the letter, but you can certainly argue that this is [not]—
a sufficient notice, you know—absent any other evi-
dence. But I’ll allow the letter as their claim of notice.’’

‘‘The Court: I’ll allow it for the . . . limited purpose
of their allegations of notice. You can certainly argue
that it’s not notice in compliance with the mortgage.’’

7 The letter, dated May 4, 2013, and addressed to Zeller, stated that the
January 10, 1990 mortgage was in default for failure to make payments. The
letter stated, inter alia, that ‘‘[f]ailure to cure the default on or before July
3, 2013, may result in acceleration of the sums secured and result in the
foreclosure and sale of the property.’’
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The defendant argues that these statements by the
court preconditioned the admission of the evidence ‘‘on
the basis [that the court] would consider [the defen-
dant’s] arguments as to its sufficiency.’’ We disagree.

‘‘The trial court’s ruling on the admissibility of evi-
dence is entitled to great deference. . . . [T]he trial
court has broad discretion in ruling on the admissibility
. . . of evidence . . . [and its] ruling on evidentiary
matters will be overturned only upon a showing of a
clear abuse of the court’s discretion. . . . We will make
every reasonable presumption in favor of upholding the
trial court’s ruling, and only upset it for a manifest abuse
of discretion.’’ (Internal quotation marks omitted.) In
re Harlow P., 146 Conn. App. 664, 681, 78 A.3d 281,
cert. denied, 310 Conn. 957, 81 A.3d 1183 (2013).

In the present case, the record is clear that the trial
court admitted the Vericrest Financial letter as a full
exhibit for the purpose of establishing the plaintiff’s
notice. The trial court advised the defendant that it
could make arguments against the weight of this evi-
dence. However, the evidentiary ruling by the court did
not preclude the evidence from its consideration nor
did the court’s ruling amount to a precondition as to
the full admission of the letter into evidence. The defen-
dant’s claims against the sufficiency of the notice had
no bearing on the admissibility of the evidence. We,
therefore, are not persuaded by the defendant’s claim
that the court abused its discretion in admitting these
exhibits into evidence.

III

The defendant next claims that the trial court erred
in its determination that the plaintiff had proved the
amount of the outstanding debt. We disagree.

‘‘To the extent that the trial court has made findings
of fact, our review is limited to deciding whether such
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findings were clearly erroneous. . . . As the finder of
fact, the court is responsible for weighing the evidence.
It is the [fact finder’s] right to accept some, none or all
of the evidence presented. . . . Moreover, [e]vidence
is not insufficient . . . because it is conflicting or
inconsistent. [The court] is free to juxtapose conflicting
versions of events and determine which is more credi-
ble. . . . It is the [finder of fact’s] exclusive province
to weigh the conflicting evidence and to determine the
credibility of witnesses.’’ (Citation omitted; internal
quotation marks omitted.) Brown v. Hartford, 160
Conn. App. 677, 702, 127 A.3d 278, cert. denied, 320
Conn. 911, 128 A.3d 954 (2015).

In determining the amount of the debt, the court relied
both on the testimony of the plaintiff’s witness and on
an affidavit of debt admitted into evidence.8 The court
found that the amount of monthly principal and interest
under the loan was $714.73 and that the evidence estab-
lished that the payments made by, or on the behalf of,
the defendant, were ‘‘insufficient to cover the amount
of escrow required for taxes and insurance,’’ thus result-
ing in the default of the loan. The court noted that no
evidence was proffered regarding payments made after
July 18, 2013. The defendant claimed to have been
unaware that many of the checks it submitted for pay-
ment had not been accepted. The court found that the
claim was not credible.

The defendant contends that the court erred in its
determination because of ‘‘confusing’’ and ‘‘conflicting’’
evidence. In support, the defendant relies on Cliffside
Condominium Assn., Inc. v. Cushman, 100 Conn. App.

8 The defendant’s suggestion in its principal brief that the court improperly
relied on the affidavit because it constituted hearsay is without merit. The
record shows that it was the defendant’s counsel who offered the affidavit
into evidence as a full exhibit during her cross-examination of the plain-
tiff’s witness.
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803, 921 A.2d 609 (2007), for the proposition that incon-
sistent and confusing evidence cannot establish the
amount of the debt. We are not persuaded.

In Cliffside Condominium Assn., Inc., the trial court
determined that ‘‘there were numerous inconsistencies
in the testimony and evidence regarding the amount of
the debt, including conflicting affidavits offered by the
plaintiff as to the amount of the debt and the applica-
tion of payments made by the defendant.’’ Id., 805. The
court found that no debt was owed to the plaintiff and
the plaintiff itself had characterized the evidence as
‘‘ ‘somewhat confusing.’ ’’ Id. On appeal, this court
affirmed the trial court’s determination that the plaintiff
had failed to meet its burden to prove the amount of
debt based on its factual findings that the evidence was
conflicting and confusing. Id. The present case is readily
distinguishable, however, because here the court found
that SLS had proven the amount of debt on the basis
of the evidence before it. The defendant has not per-
suaded us that the court improperly determined the
debt from the evidence presented or that it improperly
rejected the defendant’s characterization of the evi-
dence as confusing or conflicting. The court was fully
within its right to credit the evidence before it and to
rely on such evidence in its determination of the amount
of the debt.

IV

The defendant next argues that the trial court erred
in its determination that the defendant had not proven
its remaining special defenses of payment, equitable
estoppel, and unclean hands.9 We disagree.

Central to the defendant’s argument as to its special
defenses is the claim that the court did not appropriately

9 Although the defendant argued the additional special defense of waiver
before the trial court, it abandoned this defense on appeal.
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credit the defendant’s proffered evidence and Gleicher’s
testimony. The defendant argues that, ‘‘[i]n weighing
the credibility of [Gleicher’s] testimony and evidence on
payment, versus the lack of evidence as to the accuracy
of the plaintiff’s debt, the defendant’s evidence should
have been credited . . . .’’ The defendant points to
exhibits showing payments made on the note between
2007 and 2013, and Gleicher’s testimony that the pay-
ments were sufficient to clear the account. As discussed,
however, the trial court noted that no evidence was prof-
fered regarding any payments made after July 18, 2013,
and that the defendant’s claim that it was unaware that
many of the checks submitted for payment had not been
accepted/cashed was not credible. Furthermore, Gleicher
testified at trial that he did not believe payments for prop-
erty taxes had been made.

As previously stated, ‘‘[n]othing in our law is more
elementary than that the trier is the final judge of the
credibility of witnesses and of the weight to be accorded
to their testimony. . . . The trier is free to accept or
reject, in whole or in part, the testimony offered by either
party.’’ (Internal quotation marks omitted.) Shearn v.
Shearn, supra, 50 Conn. App. 231. Our review of the
record leads us to conclude that the trial court’s findings
of fact were not clearly erroneous. See Brown v. Hart-
ford, supra, 160 Conn. App. 702. As discussed in part
III of this opinion, the defendant failed to prove that
the court erred in its determination of the defendant’s
debt. We therefore conclude that the court properly
concluded that the defendant did not prove its special
defense of payment.

As to its remaining special defenses of equitable
estoppel and unclean hands, the defendant did not
provide the trial court or this court with any additional
factual basis or legal argument beyond what was
asserted in its special defense of payment. ‘‘Whe[n] an
issue is merely mentioned, but not briefed beyond a
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bare assertion of the claim, it is deemed to have been
waived. . . . In addition, mere conclusory assertions
regarding a claim, with no mention of relevant authority
and minimal or no citations from the record, will not
suffice. . . . [F]or this court judiciously and efficiently
to consider claims of error raised on appeal . . . the
parties must clearly and fully set forth their arguments
in their briefs. We do not reverse the judgment of a trial
court on the basis of challenges to its rulings that have
not been adequately briefed . . . .’’ (Citation omitted;
internal quotation marks omitted.) Manere v. Collins,
200 Conn. App. 356, 358–59 n.1, 241 A.3d 133 (2020). We
therefore are not persuaded by the defendant’s claim
that the court improperly rejected its special defenses.

V

Lastly, the defendant claims that the court erred in
rendering a judgment of strict foreclosure rather than
a judgment of foreclosure by sale. We agree with the
defendant.

‘‘In a foreclosure proceeding the authority of the trial
court to order either a strict foreclosure or a foreclosure
by sale is clear. General Statutes § 49-24 provides: All
liens and mortgages affecting real property may, on the
written motion of any party to any suit relating thereto,
be foreclosed by a decree of sale instead of a strict fore-
closure at the discretion of the court before which the
foreclosure proceedings are pending. In interpreting
this statute, we have stated that [i]n Connecticut, the
law is well settled that whether a mortgage is to be
foreclosed by sale or by strict foreclosure is a matter
within the sound discretion of the trial court. . . . The
foreclosure of a mortgage by sale is not a matter of
right, but rests in the discretion of the court before
which the foreclosure proceedings are pending.’’ (Cita-
tions omitted; internal quotation marks omitted.) Fidel-
ity Trust Co. v. Irick, 206 Conn. 484, 488, 538 A.2d 1027
(1988).
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‘‘[C]ritical to the determination of whether the trial
court has abused its discretion in rendering judgment
of foreclosure by sale rather than strict foreclosure is
whether there is substantial equity in the subject prop-
erty, and whether the sale would generate enough cash
to satisfy the junior creditors. . . . [I]f there is need
of a sale to protect the just rights of the parties, we
have little fear that the court will not order it. . . . In
a foreclosure proceeding the trial court must exercise
its discretion and equitable powers with fairness not
only to the foreclosing mortgagee, but also to subse-
quent encumbrancers and the owner.’’ (Citations omit-
ted; internal quotation marks omitted.) Brann v. Sav-
ides, 48 Conn. App. 807, 811, 712 A.2d 963 (1998).

‘‘[W]e have recognized that when the value of the prop-
erty substantially exceeds the value of the lien being
foreclosed, the trial court abuses its discretion when it
refuses to order a foreclosure by sale.’’ (Internal quota-
tion marks omitted.) US Bank National Assn. v. Chris-
tophersen, 179 Conn. App. 378, 394, 180 A.3d 611, cert.
denied, 328 Conn. 928, 182 A.3d 1192 (2018).

In the present case, the trial court found that the
underlying debt was $113,111.51 and that the fair mar-
ket value of the property was $204,000. This amounts
to a difference of $90,888.49. See Fidelity Trust Co. v.
Irick, supra, 206 Conn. 489–91 (difference of $17,150
between underlying debt and appraisal value deter-
mined to be ‘‘substantial excess equity’’ to require fore-
closure by sale). In its decision, the trial court based
its judgment of strict foreclosure on the plaintiff’s
request for a judgment of strict foreclosure made in
its posttrial brief and the defendant’s failure to object
to that request. However, the record shows that the
posttrial briefs were ordered to be filed simultaneously,
thereby not affording the defendant an opportunity to
reply. Further, at oral argument before this court, the
plaintiff’s counsel stated that the plaintiff would agree
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to a reversal of the trial court’s judgment for the limited
purpose of ordering a foreclosure by sale. Accordingly,
given the equity of the property and the record before
us, we conclude that the court abused its discretion by
ordering a judgment of strict foreclosure.10

The judgment is reversed with respect to the order
of strict foreclosure and the case is remanded with
direction to order foreclosure by sale and for further
proceedings according to law; the judgment is affirmed
in all other respects.

In this opinion the other judges concurred.

AMMAR A. IDLIBI v. JEREMIAH
NII AMAA OLLENNU

(AC 42697)

Elgo, Alexander and Devlin, Js.

Syllabus

The plaintiff sought damages from the defendant attorney for abuse of
process, legal malpractice, malicious prosecution, and negligent and
intentional infliction of emotional distress, arising out of his conduct
during his representation of the plaintiff’s former spouse, C, in her
marital dissolution action against the plaintiff. The plaintiff alleged that
the defendant knowingly notarized a fraudulent interrogatory response
by C, counseled C to provide false testimony to a police detective that
the plaintiff had assaulted her, and failed at any time to correct C’s
false testimony under oath regarding the alleged assault. The trial court
granted the defendant’s motion to dismiss, finding that the plaintiff did
not have an attorney-client relationship with the defendant and that the
defendant’s conduct was protected by the doctrine of litigation privilege.
On the plaintiff’s appeal to this court, held:

10 Additionally, the record shows that the parties entered into a stipulation
that issues of priority would be determined after a judgment of foreclosure
was rendered. A foreclosure by sale is equitable in this matter to protect the
rights of junior creditors and other parties with an interest in the underlying
property. Following the trial court’s decision, the defendant KMZ, Inc., filed
a motion to open the judgment of strict foreclosure and convert the judgment
to a foreclosure by sale, arguing that there is substantial equity above SLS’s
debt to partially or wholly satisfy KMZ, Inc.’s debt.



Page 131ACONNECTICUT LAW JOURNALJuly 6, 2021

205 Conn. App. 660 JULY, 2021 661

Idlibi v. Ollennu

1. The trial court erred in dismissing the plaintiff’s abuse of process claim
on the ground of the litigation privilege, as the claim was not within
the scope of the privilege.

2. The trial court properly found that, as the plaintiff at no time had an
attorney-client relationship with the defendant, the plaintiff lacked
standing to bring a legal malpractice claim against him.

3. The trial court erred in dismissing the plaintiff’s malicious prosecution
claim on the ground of the litigation privilege, as the claim was not
within the scope of the privilege.

4. The trial court properly found that the plaintiff’s claims of negligent and
intentional infliction of emotional distress were barred by the litigation
privilege, as the defendant’s conduct was privileged pursuant to Simms
v. Seamen (308 Conn. 523) and Stone v. Pattis (144 Conn. App. 79).

Submitted on briefs May 10—officially released July 6, 2021

Procedural History

Action to recover damages for, inter alia, abuse of
process, and for other relief, brought to the Superior
Court in the judicial district of New Britain, where the
court, Aurigemma, J., granted the defendant’s motion
to dismiss; thereafter, the court denied the plaintiff’s
motion to reargue, and the plaintiff appealed to this court.
Affirmed in part; reversed in part; further proceedings.

Ammar A. Idlibi, the appellant, submitted a brief
(plaintiff).

Opinion

DEVLIN, J. The self-represented plaintiff, Ammar A.
Idlibi, appeals from the judgment of the trial court dis-
missing his complaint against the defendant, Jeremiah
Nii Amaa Ollennu, in its entirety. On appeal, Idlibi claims
that the court erred by granting Ollennu’s motion to dis-
miss. We reverse, in part, the judgment of the trial court.

The present case is Idlibi’s third appeal to this court
arising from the dissolution of his marriage to his former
wife, Katie N. Conroy. Conroy commenced a marital dis-
solution action on May 26, 2015. Ollenu represented
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Conroy in the dissolution proceedings. On August 15,
2016, following a trial, the trial court, Carbonneau, J.,
rendered judgment dissolving the parties’ marriage and
issuing financial orders. Conroy v. Idlibi, Superior
Court, judicial district of New Britain, Docket No. FA-
15-6029313-S (August 15, 2016), aff’d, 183 Conn. App.
460, 193 A.3d 663, cert. denied, 330 Conn. 921, 194 A.3d
289 (2018). Idlibi appealed from the dissolution judg-
ment, claiming that ‘‘the court erred (1) by finding that
neither party bore greater responsibility for the break-
down of the marriage and (2) in making financial awards
that were favorable to [Conroy].’’ Conroy v. Idlibi, 183
Conn. App. 460, 461, 193 A.3d 663, cert. denied, 330 Conn.
921, 194 A.3d 289 (2018). This court affirmed the judg-
ment of the trial court.1 Id. Our Supreme Court then denied
Idlibi’s petition for certification to appeal. Conroy v. Idlibi,
330 Conn. 921, 194 A.3d 289 (2018). Thereafter, Idlibi
moved to open the dissolution judgment, alleging that
Conroy committed fraud in (1) denying, in an interroga-
tory, that during the marriage, she had sexual relations
with someone other than her spouse, and (2) falsely tes-
tifying that Idlibi had assaulted her. Conroy v. Idlibi,
204 Conn. App. 265, 266, A.3d (2021). Idlibi
alleged that Conroy had told Ollennu, her attorney, that
she was having sexual relations with another man, and
that, despite having this knowledge, Ollennu notarized
the interrogatory response denying the same. Id., 291
n.2. (Flynn, J., dissenting). The trial court denied the
motion to open and, in a divided opinion, this court
affirmed. Id., 266. Idlibi’s petition for certification to
appeal was granted in part by our Supreme Court. Con-
roy v. Idlibi, Conn. , A.3d (2021).

1 This court dismissed as moot that portion of the appeal challenging the
trial court’s finding that if Idlibi obtained a monetary judgment against
Conroy in a separate proceeding, that would be considered a significant
change in circumstances warranting review of Idlibi’s alimony obligation.
Conroy v. Idlibi, supra, 183 Conn. App. 461 n.2.
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On December 21, 2018, Idlibi instituted the present
action against Ollennu, alleging various legal claims
arising from his alleged role in Conroy’s purportedly
false interrogatory response and false testimony that
Idlibi had assaulted her. Specifically, Idlibi alleges that
Ollennu committed (1) abuse of process, (2) legal mal-
practice, (3) malicious prosecution, (4) negligent inflic-
tion of emotional distress, and (5) intentional infliction
of emotional distress. On February 19, 2019, Ollennu, pur-
suant to Practice Book § 10-30, filed a motion to dismiss
Idlibi’s complaint.2 On February 27, 2019, the court
granted Ollennu’s motion, dismissing the complaint in
its entirety on the grounds that (1) Idlibi did not have
an attorney-client relationship with Ollennu, and (2)
the doctrine of absolute immunity applies to Ollennu’s
conduct. On March 7, 2019, Idlibi, pursuant to Practice
Book § 11-12, filed a motion to reargue. That motion was
denied by the court. Idlibi then appealed to this court,
claiming that the trial court erred by granting Ollennu’s
motion to dismiss.3 Additional facts will be set forth as
necessary.

‘‘[Our] review of the trial court’s ultimate legal conclu-
sion and resulting [decision to] grant [a] motion to dis-
miss will be de novo. . . . In any consideration of the
trial court’s dismissal, we take the facts as alleged in
the complaint as true and [construe] them in a manner
most favorable to the pleader.’’ (Citation omitted; inter-
nal quotation marks omitted.) Morgan v. Hartford Hos-
pital, 301 Conn. 388, 395, 21 A.3d 451 (2011). ‘‘As the
doctrine of absolute immunity concerns a court’s sub-
ject matter jurisdiction . . . we are mindful of the well
established notion that, in determining whether a court
has subject matter jurisdiction, every presumption

2 Practice Book § 10-30 provides in relevant part that ‘‘lack of jurisdiction
over the subject matter’’ is a ground for dismissal.

3 Ollennu did not file an appellate brief. Therefore, this appeal will be
considered on the basis of Idlibi’s brief and the record only.
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favoring jurisdiction should be indulged. . . . The
question . . . is whether the facts as alleged in the
pleadings, viewed in the light most favorable to the plain-
tiff, are sufficient to survive dismissal on the grounds
of absolute immunity. . . . Our case law differentiates
between actions based on alleged misconduct by an
attorney in his role as advocate, such as defamation
and fraud, and actions that challenge the underlying
purpose of the litigation itself, such as vexatious litiga-
tion and abuse of process. . . . For the former cate-
gory, the law protects attorneys from suit in order to
encourage zealous advocacy on behalf of their clients,
unrestrained by the fear of exposure to tort liability.’’
(Citations omitted; internal quotation marks omitted.)
Perugini v. Giuliano, 148 Conn. App. 861, 873, 89 A.3d
358 (2014). With these principles in mind, we review
each count of Idlibi’s complaint in turn.

I

ABUSE OF PROCESS

In the first count of his complaint, Idlibi alleges that
Ollennu ‘‘misused the legal process . . . to accomplish
the unlawful ulterior purpose of misleading the [trial]
court and winning the [dissolution] case.’’ Specifically,
Idlibi claims that Ollennu ‘‘abus[ed] the legal process
of sworn [i]nterrogatories . . . in an improper manner
for the ulterior purpose of presenting false evidence
[to] the court.’’ The court dismissed this claim, finding
that it was ‘‘barred by the doctrine of absolute immu-
nity/litigation privilege.’’4

‘‘Connecticut has long recognized the litigation privi-
lege. . . . The general rule is that defamatory words
spoken [on] an occasion absolutely privileged, though
spoken falsely, knowingly, and with express malice,
impose no liability for damages recoverable in an action

4 We note that the terms ‘‘absolute immunity’’ and ‘‘litigation privilege’’
historically have been used interchangeably by the courts. See Simms v.
Seaman, 308 Conn. 523, 525 n.1, 69 A.3d 880 (2013).
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in slander . . . . [T]he privilege extends to judges,
counsel and witnesses participating in judicial proceed-
ings . . . and acts of [s]tate. . . . [T]he privilege was
founded [on] the principle that in certain cases it is
advantageous for the public interest that persons should
not be in any way fettered in their statements, but should
speak out the whole truth, freely and fearlessly. . . .
[Our Supreme] [C]ourt described the privilege as being
rooted in the public policy that a judge in dealing with
the matter before him, a party in preparing or resisting
a legal proceeding, [or] a witness in giving evidence in
a court of justice, shall do so with his mind uninfluenced
by the fear of an action for defamation or a prosecution
for libel. . . . This jurisdiction also has recognized the
importance of access to the courts and the existence
of remedies other than lawsuits as reasons for grant-
ing absolute immunity to attorneys for making alleg-
edly defamatory statements.’’ (Citations omitted; inter-
nal quotation marks omitted.) Simms v. Seaman, 308
Conn. 523, 536–40, 69 A.3d 880 (2013).

The coverage afforded by the litigation privilege,
however, is not without its limits. Our Supreme Court
has held that in ‘‘an abuse of process case . . . attor-
neys are not protected by absolute immunity against
claims alleging the pursuit of litigation for the unlawful,
ulterior purpose of inflicting injury on the plaintiff and
enriching themselves and their client, despite knowl-
edge that their client’s claim lacked merit, because such
conduct constituted the use of legal process in an
improper manner or primarily to accomplish a purpose
for which it was not designed.’’ Id., 540–41. In an abuse
of process action, ‘‘the exigencies of the adversary sys-
tem have not been deemed to require absolute immunity
for attorneys.’’ Mozzochi v. Beck, 204 Conn. 490, 495,
529 A.2d 171 (1987). Accordingly, ‘‘an attorney may be
sued for misconduct by those who have sustained a
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special injury because of an unauthorized use of legal
process.’’ Id.

In the present case, taking the facts as alleged in
the first count of the complaint as true and construing
them in a manner favorable to the pleader, we conclude
that Idlibi alleges a claim of abuse of process against
Ollennu.5 Because such a claim is not within the scope
of the litigation privilege, we conclude that the court
erred in dismissing the claim on this ground. Accord-
ingly, we reverse the judgment of the court as to the
abuse of process claim in count one.

II

LEGAL MALPRACTICE

In the second count of his complaint, Idlibi alleges
that Ollennu engaged in legal malpractice by ‘‘deviat[-
ing] from the [requisite] standard of care by violating
the Rules of Professional Conduct . . . .’’ In dismissing
the claim of legal malpractice, the court found that
Idlibi lacked standing because he never had an attorney-
client relationship with Ollennu. Lack of standing impli-
cates the court’s subject matter jurisdiction. See
Deutsche Bank National Trust Co. v. Thompson, 163
Conn. App. 827, 831–32, 136 A.3d 1277 (2016).

It is well established that a plaintiff lacks standing
to bring a legal practice action unless he or she can
‘‘establish . . . the existence of an attorney-client rela-
tionship . . . .’’ Mayer v. Biafore, Florek & O’Neill, 245
Conn. 88, 92, 713 A.2d 1267 (1998). Because it is clear
that an attorney-client relationship at no time existed
between Idlibi and Ollennu, we conclude that the court
properly found that Idlibi lacked standing to bring a
legal malpractice claim against Ollennu. Accordingly,
we affirm the judgment of the court dismissing Idlibi’s
claim of legal malpractice.

5 We express no view as to the legal sufficiency of this allegation.
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III

MALICIOUS PROSECUTION

In the third count of his complaint, Idlibi alleges that
Ollennu engaged in malicious prosecution. Specifically,
he claims that Ollennu ‘‘counseled his client to mislead
[a] police detective for the purpose of procuring the insti-
tution of criminal proceedings against [Idlibi],’’ and that
‘‘[b]y counseling his client to continue asserting an accu-
sation of assault against [Idlibi], Ollennu procured the
institution of criminal proceedings against [him].’’ The
court dismissed this claim after finding that it was barred
by the doctrine of litigation privilege.

As discussed previously, the coverage afforded by
the litigation privilege is not limitless. In addressing the
limits of the litigation privilege, our Supreme Court has
specifically held ‘‘that absolute immunity does not bar
claims against attorneys for . . . malicious prosecu-
tion.’’ Simms v. Seaman, supra, 308 Conn. 541. ‘‘Both
[malicious prosecution and abuse of process] deal with
the same problem—the perversion of the legal system.’’
1 F. Harper et al., Harper, James and Gray on Torts
(3d Ed. 2006) § 4.9, p. 561. The policy considerations
that counsel in favor of extending absolute immunity to
attorneys for claims of defamation or fraud do not sup-
port extending such immunity to abuse of process or
malicious prosecution.

In the present case, taking the alleged facts as true
and construing them in favor of the pleader, we con-
clude that Idlibi has alleged a claim of malicious prose-
cution against Ollennu.6 Because a claim of malicious
prosecution is not within the scope of the litigation priv-
ilege, the court erred in dismissing the malicious prose-
cution claim in count three on this ground. Accordingly,
we reverse the judgment of the court in this regard.

6 Again, we express no view as to the legal sufficiency of this allegation.
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IV

INFLICTION OF EMOTIONAL DISTRESS

In the fourth and fifth counts of his complaint, Idlibi
alleges that Ollennu, through his conduct, either negli-
gently or intentionally, inflicted emotional distress on
him. Specifically, Idlibi claims that ‘‘[Ollennu’s] conduct
during [the meeting he and Conroy had with a police
detective] not only procured the institution of criminal
charges against [him], but also directly inflicted severe
emotional distress and mental anguish on [him] . . . .’’
The court dismissed these claims after finding that they
were barred by the doctrine of litigation privilege.

Our Supreme Court has held that claims alleging inflic-
tion of emotional distress that arise from the privileged
conduct of an attorney are barred by the litigation privi-
lege. See Simms v. Seaman, supra, 308 Conn. 569–70;
see also Petyan v. Ellis, 200 Conn. 243, 246, 510 A.2d
1337 (1986) (holding that litigation privilege applies to
claims of intentional infliction of emotional distress);
Stone v. Pattis, 144 Conn. App. 79, 98, 72 A.3d 1138
(2013) (holding that litigation privilege applies to claims
of negligent infliction of emotional distress).

In the present case, Ollennu’s conduct on which Idlibi
relies for these claims was privileged, as Ollennu was
acting in his capacity as counsel for Conroy. Because
Ollennu’s conduct at issue here was privileged, we con-
clude that the court properly found that these claims
were barred by the litigation privilege. Accordingly, we
affirm the judgment of the court as to its dismissal of
Idlibi’s claims of negligent and intentional infliction of
emotional distress.

The judgment is reversed only with respect to the dis-
missal of the abuse of process and malicious prose-
cution claims in counts one and three and the case is
remanded for further proceedings according to law; the
judgment is affirmed in all other respects.

In this opinion the other judges concurred.


